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Where sole proprietor of member firm 
of registered securities association 
failed to comply with customer protec- 
tion and reporting requirements, he'd, 
association’s findings of violation sus- 
tained, and sanction affirmed. 


ERNST & ERNST 


Where firm of certified public accoun- 
tants certified two years’ financial 
statements which were materially 
false and misleading in that, among 
other things, earnings of companies 
acquired or purportedly acquired by 
issuer after balance sheet dates were 
included in earnings under pooling-of- 
interests accounting even though pool- 
ing requirements were not met, and 
one year’s earnings statements also 
reflected huge profit on property sale 
which was not arm’s-length trans- 
action; and the firm, its partner in 
charge of the audits and the audit 
manager failed to comply with 
generally accepted auditing standards 
as to those and other transactions and 
failed to fulfill responsibilities as in- 
dependent accountants by reliance on 
management’s unsupported and ques- 


SEC DOCKET/1219 








tionable representations, held, the 
firm and the individual respondents 
engaged in improper professional con- 
duct, the individual respondents 
should be suspended from appearance 
or practice before the Commission, 
and the firm should be censured 
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Release No. 5934/May 26, 1978 
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ACCOUNTING SERIES 
Release No. 247/May 26, 1978 


Auditor Changes 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 


SUMMARY: The Commission is adopting amendments 
to its rules regarding the reporting of changes in a 
registrant’s independent accountants to require 
disclosure of whether the decision to change 
independent accountants was recommended or 
approved by the audit or similar committee of the Board 
of Directors. This increased disclosure should aid 
investors in better understanding and evaluating the 
registrant’s relationship with its independent ac- 
countants. 


DATE: Effective for all Forms 8-K and proxy materials 
filed with the Commission after July 31, 1978. 
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FOR FURTHER INFORMATION CONTACT: Gretta 


Powers, Office of the Chief Accountant, Securities and¢ — 


Exchange Commission, 500 North Capitol Street,“ 
Washington, D.C. 20549 (202-376-8018). 


SUPPLEMENTARY INFORMATION: The Commission 
published Securities Act Release No. 5868 [42 FR 
53633] on September 26, 1977 in which it proposed 
amendments to its Form 8-K [17 CFR 249.308] and 
Schedule 14A [17 CFR 240.14a-101] promulgated under 
the Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], regarding the reporting of changes in a 
registrant’s independent accountants to require 
disclosure of (1) the reasons for such changes; and (2) 
whether the decision to change independent 
accountants was approved by the registrant’s Board of 
Directors or its audit committee. The second of these 
proposals is substantially adopted in this release; the 
first is not. This release discusses the background for 
the proposed amendments, the comments received and 
the final rules as adopted. 


Background 


Since 1971, the Coramission has required specific 
disclosure in a timely Form 8-K filing of any change in 
the principal independent accountants of the registrant, 
including disclosure of any disagreements between the 
registrant and its independent accountants on matters 
of accounting principles or practices, financial 
statement disclosure, or auditing scope or procedure. In 
1974, in Accounting Series Release No. 165 [40 FR 
1010], the Commission added a section to Schedule 14A 
to require additional disclosure of disagreements 
between registrants and independent accountants. 


As stated in Accounting Series Release No. 165: 


One of the underpinnings of the Commis- 
sion’s administration of the disclosure re- 
quirements of the federal securities laws is 
its reliance on the reports of independent 
public accountants on the financial 
statements of registrants. These reports 
provide the assurance of an outside expert’s 
examination and opinion, thereby sub- 
stantially increasing the reliability of 
financial statements. 


Since that time, the role of the independent accountant 
as an outside expert has expanded. Auditors now 
perform limited reviews of interim financial information 
and, on occasion, report the results of such reviews in 
Form 10-Q. In addition, generally accepted auditing 
Standards require auditors to report to their clients 
material weaknesses in internal accounting controls 
that come to their attention during an examination of 





financial statements in accordance with such 
prtandards.! 


“The increased participation by the independent 
accountant in the financial reporting process makes it 
even more important that this relationship be fully 
understood and appreciated by investors and other 
users of financial information. To sustain confidence in 
financial statements by their users, the Commission 
and the accounting profession require that auditors 
remain independent, both in fact and appearance, of the 
companies they audit. 


Reasons for Change in Independent Accountants 


The Commission has determined not to require at this 
time disclosure of the reasons for all changes in 
independent accountants. The Commission, however, 
encourages disclosure of these reasons on a voluntary 
basis. 


Respondents to the request for comments were 
generally opposed to this proposed disclosure 
requirement. While those in favor stated it would be 
useful information for investors, few provided 
elaboration beyond an initial expression of support, and 
none discussed solutions to thé potential problems 
expressed by those who opposed the amendments. 


Opposition commentators argued that the disclosure 
was probably not useful and, in their view, meaningful 
information would not be presented for a variety of 
reasons. Most often cited were that the disclosures 
would take the form of “boilerplate” (e.g. “audit rotation 
policy,” “need a fresh look,” etc.); that accountants 
would be unable to make meaningful comments on sub- 
jective reasons (e.g. “pool service,” “high fees’); that 
disclosure of reasons for all changes might downgrade 
or obscure the disclosures of disagreements now 
required2; that candid disclosures would not be made 
for fear of litigation involving libel or other allegations; 
and that disclosure might inhibit changes in 
accountants (i.e., that it might tend to lead to a 
continuation of unsatisfactory situations in an effort to 
avoid disclosure). 





1Statement of Auditing Standards No. 20, “Required 
Communication of Material Weaknesses in Internal 
Accounting Control,” AICPA, August 1977. 


2The majority of commentators expressed support for 
the existing disclosure of disagreements between the 
registrant and the independent accountant on matters 
» of accounting principles or practices, financial 
statement disclosure or auditing scope or procedure. In 


~* fact, no one objected. 


While the Commission does not endorse all of the 
arguments against the proposed disclosure, it 
nevertheless believes that a requirement for disclosure 
of reasons for all changes should not be adopted at this 
time. However, the Commission encourages registrants 
to include in the Form 8-K filing, on a voluntary basis, 
information beyond the minimum required concerning 
the changes in accountants. Accountants are 
encouraged to include such additional information in 
the former accountant’s letter which is required to be 
filed with Form 8-K. 


It is particularly appropriate to include such additional 
information in filings with the Commission when such 
matters are discussed in a public forum, to assure the 
widest public dissemination of such information. For 
example, in a recent Form 8-K filing regarding a change 
in independent accountants the registrant indicated 
that there were no reportable disagreements with their 
former accountants and the departing accountants 
concurred. No additional disclosures relative to the 
change were made in the filing. Accounts in the 
financial press, however, reflected substantial 
additional information provided by the registrant and 
the accountant regarding the change. In the 
Commission’s view, it would have been appropriate to 
include such information in filings with the 
Commission. 


Approval by Audit Committee 


To enhance the independence of the outside auditor, the 
Commission has encouraged the formation of audit 
committees. Such committees can serve as links 
between independent accountants and shareholders 
and give auditors a knowledgeable level of authority 
higher than management for the discussion of 
controversial matters. In furtherance of these 
objectives, the Commission believes that one of the 
principal responsibilities of an audit committee should 
be that of recommending or approving the engagement 
or discharge of the company’s independent 
accountants. 


The Commission’s original proposal would have 
required disclosure of whether changes in accountants 
were considered, recommended or approved by the 
Board of Directors or an audit or similar committee 
thereof. These proposals received broad support from 
commentators, who stated that such disclosures would 
be useful to investors in better understanding and 
evaluating the company’s relationship with its 
independent accountants. The Commission concurs. 


The Commission has determined to adopt these 
amendments substantially as proposed except that, to 
focus attention on the role of the audit committee, 
registrants which have audit or similar committees will 
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be required to state affirmatively whether the committee 
reviewed the change. The amendments include certain 
other language changes substantially as proposed by 
the Commission in conjunction with this new 
requirement. Among these changes is the requirement 
for proxy statement disclosure of disagreements 
required to be‘reported on Form 8-K, whether or not 
such reports were filed. 


Disagreements 


The Commission is concerned that in recent Form 8-K 
filings the practice of reporting disagreements has 
deteriorated. Filings have been made in which the 
registrant has indicated no disagreements, while the 
former accountant’s letter concludes that reportable 
disagreements did occur. 


The Commission takes this opportunity to remind 
registrants and former accountants to consider very 
carefully the requirements regarding the disclosure of 
disagreements. As the Commission stated in adopting 
the disclosure of disagreements in ASR No. 165, the 
term “disagreements” should be interpreted broadly in 
responding to these requirements. 


COMMISSION ACTION: The Commission hereby (1) 
amends §240.14a-101 of 17 CFR Part 240 by revising 
paragraph (c) of Item 8 thereunder and adding new 
paragraph (f); and (2) amends §249.308 of 17 CFR Part 
249 by adding new paragraph (e) to Item 4 thereunder as 
given below. These amendments are effective for all 
Form 8-Ks and proxy statements filed with the 
Commission after July 31, 1978. 


* * * 


§240.14a-101 Schedule 14A. Information required in 
proxy statement. 


* 


Item |. Relationship with 
accountants. * * * 


independent public 


(c) If a change or changes in accountants have taken 
place since the date of the proxy statement for the most 
recent annual meeting of shareholders, and if in 
connection with such change(s) a disagreement 
between the accountant and issuer has been reported or 
was required to be reported on Form 8-K or in the 
accountant’s letter filed as an exhibit thereto, the 
disagreement shall be described. Prior to filing the 
preliminary proxy materials with the Commission whic, 
contains or amends such description, the issuer shali 
furnish the description of the disagreement to any 
accountant with whom a disagreement has been or was 
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required to be reported. If that accountant believes that 
the description of the disagreement is incorrect or 
incomplete, he may include a brief statement, ordinarily 
expected not to exceed 200 words, in the proxy 
statement presenting his view of the disagreement. This 
statement shall be submitted to the issuer within ten 
business days of the date the accountant receives the 
issuer’s description. 


* * 


(f) If any change in accountants has taken place since 
the date of the proxy statement for the most recent 
annual meeting of shareholders, state whether such 
change was recommended or approved by: 


1) any audit or similar committee of the Board of 
Directors, if the issuer has such a committee; or 


2) the Board of Directors, if the issuer has no such 
committee. 


* 


§249.308 Form 8-K, for current reports. 


* * * * 


> 


 & 


Item 4. Changes in Registrant’s Certifying Ac- — 


zs * & 


countant. 


(e) State whether the decision to change accountants 
was recommended or approved by: 


1) any audit or similar committee of the Board of 
Directors, if the issuer has such a committee; or 


2) the Board of Directors, if the issuer has no such 
committee. 


* 


These amendments have been adopted pursuant to the 
Securities Exchange Act of 1934, particularly Sections 
12, 13, 14, 15(d), and 23(a), [15 U.S.C. 78, 78m, 78n, 
780(d), 78w] thereof. The Commission considers that 
any burden on competition imposed by these 
amendments is necessary and appropriate in 
furtherance of the purposes of the federal securities 
laws. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES ACT OF 1933 


) Release No. 5935/May 30, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14809/May 30, 1978 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20563/May 30, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10260/May 30, 1978 


Corrections 


Accounting Series Releases—Compilation of Releases 
to 195. 


A number of significant errors have been noted in the 
U.S. Government Printing Office publication, 
“Accounting Series Releases—Compilation of Re- 
leases to 195, U.S. Securities and Exchange 
Commission,” which can be corrected as stated below. 


List of corrections 

Page 12, 2nd complete paragraph, line 7: After the word 
“warranting” insert “their correctness but can merely 
express”. 


Page 47, Footnote: Change “S7A” to “57A”. 


Page 51, 3rd paragraph, line 8: After the word “pre-war” 
insert “, war and post-war”. 


Page 57, Table in Footnote 8: Move the caption “Net 
Profit (Loss)” to the money column and change the 
amount for the year 1942 to $17,622.97 and the amount 
for the year 1943 to $7,201.22. 

Page 68, line 5: Change the word “are” to “as”. 


Page 127, Indented quoted paragraph: Change the 
amount given to “$3,158,894.93”. 


Page 150, Footnote 7: Change the number “62” to “39”. 


Page 173, Bold face caption: Change the word “Adults” 
to “Audits”. 


Page 237, Line 2: Insert the number “364” after ‘1 
S:E.6.”. 


Line 7: Change the word “Richard” to “Rickard”. 


Page 254, Release No. 144: Insert after the date line the 
references “Securities Exchange Act of 1934, Release 
No. 10172”. 


Page 296, Release No. 155: Change the number “19754” 
to “10754” in the Securities Exchange Act reference. 


Page 298, Line 2: 
“accountant’s”. 


Change “account’s” to 


Page 321, 1st paragraph, line 13: Change “X-X” to “S-X”. 
Page 331, Line 12: Change “account” to “accountant”. 


Page 360, Last quoted paragraph, line 6: Change the 
word “inquires” to “inquiries”. 


Line 15: Delete “accounting prin-” and insert “those 


* followed in” after the word “with”. 


Page 376, Footnote 36: Realign the amounts in the 1st 
money column as follows—1970-($17), 1969-$4, 
1968-$88, 1967-$69. Last paragraph on p. 376: Change 
the letters “ETC” to “WTC”. 


Page 379, Line 11: After the word “management’s” 
insert “decision to make the exchange, and future 
financial statements would not show the effect of 
management’s”. 


Page 387, Table in left column: In the line for 1965 
change the figure “36.5” to “36.4”. 


Page 400, Caption in right column: Change the year 
“4974” to “1971”. 


Page 401, Table in left column: Change the amount in 
the money column for Mississippi GGC to “8,520,400” 
and the total of the column to “$25,292,700”. 


Page 452, Footnote 1: Change “S.E.V.” to “S.E.C.”. 
Page 491, Release No. column: Insert the number “171” 


opposite the topic “Subsidiary of registered holding 
company”. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5936/May 31, 1978 


SEC DOCKET/1223 





In the Matter of 


LAVENTHOL & HORWATH PENSION PLAN FOR 
CLERICAL EMPLOYEES AND PROFIT SHARING PLAN 
FOR PARTNERS AND PROFESSIONAL STAFF 

1845 Walnut Street 

Philadelphia, PA 19103 


(18-16) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVISIONS 
OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE PENSION PLAN FOR 
CLERICAL EMPLOYEES OF LAVENTHOL & HORWATH 
AND THE PROFIT SHARING PLAN FOR PARTNERS 
AND PROFESSIONAL STAFF OF LAVENTHOL & 
HORWATH 


NOTICE IS HEREBY GIVEN that Laventhol & Horwath 
(“Applicant”), an accounting firm organized as a 
partnership under the laws of Pennsylvania, has, on 
March 30, 1978, filed an application for exemption from 
the registration requirements of the Securities Act of 
1933 (the “Act’’) for participations or interests issued in 
connection with Applicant’s Pension Plan for clerical 
employees (the “Clerical Plan”) and Applicant’s Profit 
Sharing Plan for partners and professional staff (the 
“Professional Plan”). All interested persons are referred 
to these documents, which are on file with the 
Commission, for the facts and representations 
contained therein, which are summarized below. The 
Clerical Plan and the Professional Plan are sometimes 
hereafter referred to as the “Plans”. 


|. Introduction 


The Plans are qualified under Section 401(a) of the 
Internal Revenue Code of 1954 (“Code”), as amended, 
and are also subject to the requirements of the 
Employees’ Retirement Income Security Act of 1974 
(“ERISA”) including the fiduciary, disclosure and 
reporting requirements thereof. Since the Plans cover 
partners and principals of Applicant who are deemed to 
be “employees” within the meaning of Section 401(c)(1) 
of the Code, the Plans are excepted from the exemption 
provided by Section 3(a)(2) of the Act for interests or 
participations in employee benefit plans of corporate 
employers. Section 3(a)(2) of the Act provides, however, 
that the Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation issued 
in connection with a pension or profit-sharing plan 
which covers employees some or all of whom are 
employees within the meaning of section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
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public interest and consistent with the protection of, 
investors and the purposes fairly intended by the polics 
and provisions of the Act. 


il. Description and Administration of the Clerical Plan 


The Clerical Plan was established by the Partnership 
effective July 1, 1975, to supercede an earlier pension 
plan for clerical employees, and covers clerical 
employees of Applicant who are not engaged in the 
active practice of accc..ntancy. As of January 31, 1978, 
there were 235 participants in the Clerical Plan, one of 
whom was a principal of Applicant (an “employee” 
within the meaning of Section 401(c)(1) of the Code) and 
the balance of whom were clerical personnel. 


Applicant contributes to the Clerical Plan, for each plan 
year, a specified percentage of the total compensation 
of all participants. In addition, each participant may 
make voluntary contributions to the Plan of up to 10% of 
his/her compensation for the entire period during which 


he/she has been a participant, subject to certain 
limitations. 


Applicant states that under the Clerical Plan, all 
contributions are paid to a Trust Fund which holds the 
assets of the Plan. The trustee is Girard Bank of 
Philadelphia, Pennsylvania. Applicant states that all 
accounts of participants who have not reached the age 
of 65 are invested by the Trustee as part of a single Trus 
Fund, except voluntary contributions received before ~ 
January 31 which were deposited in an interest bearing 
savings account until invested in the Trust Fund on 
January 31. The Trustee has full investment discretion 
with respect to the Trust Fund and current contributions 
are invested largely through the common income and 
common equity funds maintained by the Trustee. At 
October 31, 1977, approximately 87% of the assets of 
the Trust were invested in cash or fixed income 
securities and approximately 13% were invested in 
common stock or convertible securities. 


The rights of a participant to voluntary contributions 
made by him vest immediately. The rights of a 
participant to benefits based upon contributions made 
by Applicant vest in accordance with a schedule which is 
based upon his years of service with Applicants. The 
Plan provides for payment of vested benefits to 
participants upon termination of their employment. 
Upon retirement,-a participant may elect to receive his 
benefits in the form of a qualified joint and survivor 
annuity, or in other forms contemplated by the Code. 


The Clerical Plan is administered by a Pension Plan 
Committee which presently consists of three partners, 
one principal and two clerical employees of Applicant. 


lll. Description and Administration of the Professional - 
Plan 





- The Professional Plan is a profit sharing plan 
established on December 13, 1970, and amended on 


= February 1, 1972, November 18, 1975, January 29, 1976, 


April 29, 1976, and June 9, 1976. It covers partners, 
principals and staff employees of Applicant engaged in 
the active practice of accountancy. As of January 31, 
1978, there were a total of 611 active participants in the 
Professional Plan, of whom 172 were partners and 439 
were principals and professional staff. 


Applicant states that it may, but is not required to, make 
contributions to the Professional Plan in each year 
based upon compensation or earned income of each 
participant in excess of $14,100, up to a maximum of 
$100,000. The amount of the contribution to be made 
with respect to each year is fixed in the Professional 
Plan but may be varied by determination of the National 
Council of Applicant, which is the governing body of 
Applicant. In addition, each participant may make 
voluntary contributions to the Plan of up to 10% of his 
total compensation or earned income for the period 
during which he was a participant, subject to certain 
limitations. 


All contributions are paid to a Trust Fund which holds 
the assets of the Plan. The Trustee is Philadelphia 
National Bank of Philadelphia, Pennsylvania. The 
Professional Plan is administered by a Profit Sharing 
Plan Committee (‘‘Committee’’) which presently 
consists of five partners and one principal of Applicant. 
The Professional Plan retains a professional investment 
adviser, but all investment decisions are made by the 
Committee. At January 31, 1978, approximately 65% of 
the assets of the Trust were invested in cash or fixed 
income securities and approximately 35% were 
invested in common stock or convertible securities. 


The vesting rights or participants and provisions for 
payment of benefits are similar to those provided for 
participants in the Clerical Plan. 


IV. Discussion 


Applicant states that if its business were organized in 
corporate form, interests and participations in the Plans 
would be exempt from registration pursuant to Section 
3(a)(2) of the Act. It is only because of the participation 
of partners and principals, who are “employees” within 
the meaning of Section 401(c)(1) of the Code, that the 
exemption is not available. Applicant submits that the 
intent of Congress in drafting this exclusion to Section 
3(a)(2) of the Act was to prevent the sale, without 
registration, of interests in pre-packaged plans offered 
by financial institutions to self-employed persons who 
would require the protection of the Act in order to 
appraise these investments intelligently. Applicant 
submits that the Plans provided by Applicant to its 
personnel are similar to the kinds of plans which 


Congress determined could be offered to officers, 
directors and employees of corporations without the 
need for registration under the Act. 


Accordingly, Applicant concludes that the granting of 
an exemption under Section 3(a)(2) for interests or 
participations issued in connection with the Laventhol 
& Horwath Plans is appropriate in the public interest and 
consistent with the protection of investors and the 


purposes intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 26, 1978, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the application, accompanied by a statement as to the 
nature of his interest, the reasons for such request, and 
the issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed to: George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Laventhol & Horwath, 1845 Walnut Street, Philadelphia, 
Pennsylvania 19103. 


Proof of such service (by affidavit or, in the case of any 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. An order 
disposing of the application will be issued as of course 
following June 26, 1978, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14803/May 26, 1978 


Administrative Proceeding File No. 3-5310 
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In the Matter of 
ROBERT D. NIELSEN 
Rule 2(e) of the Rules of Practice 


FINDINGS AND ORDER IMPOSING SANCTION 
AND ACCEPTING RESIGNATION FROM PRACTICE 


In this proceeding instituted pursuant to Rule 2(e) of 
this Commission’s Rules of Practice, 17 CFR 201.2(e), 
Robert D. Nielsen (“Nielsen”), an individual engaged in 
the practice of law, without admitting or denying any of 
the allegations contained in the Order of Private 
Proceeding or any of the findings or conclusions herein, 
has submitted an offer of settlement solely for the 
purposes of this proceeding. Mr. Nielsen has tendered 
his resignation from appearing or practicing before the 
Commission on the terms provided herein. The 
Commission has determined to accept the offer of 
settlement. 


On the basis of the Order for Private Proceeding and the 
offer of settlement, we find the following: 


1. Robert D. Nielsen is, and during the times relevant 
herein, has been an attorney practicing law in Norfolk, 
Virginia. Between October 31, 1971, and December 31, 
1974, Nielsen and Richard M. Hirschfeld practiced law 
together in a partnership known as Hirschfeld and 
Nielsen (H & N). Mr. Nielsen is presently engaged in 
practice of law in Virginia Beach, Virginia. 


2. Between August 1, 1974 and at least December 31, 
1974, H & N represented National Mini-Theaters, Inc. 
(later known as Atlantic General Corporation, 
hereinafter referred to as “NMT-AGC”). 


3. Between August 2, 1974 and January 17, 1975, 
Nielsen acted as Secretary of NMT-AGC. 


4. Onor about July 12, 1974, Hirschfeld, acting through 
a shell corporation known as First Colonial Planning 
Corporation (“Colonial”), purchased a 51% stock 
interest in NMT-AGC, a public corporation with no 
business operations and net liquid assets of 
approximately $600,000. The purchase was accom- 
plished with a down payment of $105,000 and 
assumption of indebtedness by Colonial of $232,000. 


5. Beginning almost immediately after taking control of 
NMT-AGC, Hirschfeld caused NMT-AGC to “lend” 
Colonial, on an unsecured basis, at least $225,000, 
which money was used in large part to repay the 
indebtedness incurred by Colonial in its acquisition of 
control of NMT-AGC. 
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6. Hirschfeld and others also caused NMT-AGC to lend... 
$250,000 to an unaffiliated company which almosi 
immediately defaulted on the loan and failed to deliver 
much of the collateral for the loan. 


7. On July 26, 1974, a proxy statement and notice of an 
annual meeting, prepared by Nielsen, were mailed to 
NMT-AGC stockholders. That proxy statement failed to 
disclose that NMT-AGC had made an unsecured loan to 
Colonial in the amount of $120,000, the proceeds of 
which Colonial used to repay a loan used to acquire its 
interest in NMT-AGC; information which Nielsen knew 
or should have known. These omitted facts were 
material facts necessary to make the statements made, 
not misleading, in light of the circumstances under 
which they were made. 


8. On September 27, 1974, a notice of special 
stockholders’ meeting, prepared by Nielsen, was mailed 
to NMT-AGC stockholders. The notice did not disclose 
the $120,000 loan from NMT-AGC to Colonial or the 
$250,000 loan from NMT-AGC to an unrelated company, 
which loan was then in default and for which the 
promised collateral had not been delivered. Nielsen 
knew or should have known of the $120,000 loan at this 
time, and did know of the $250,000 loan. These omitted 
facts were material facts necessary to make the 
statements made, in light of the circumstances under 
which they were made, not misleading. 


9. On November 13, 1974, NMT-AGC filed a Form 8-K, 
prepared by Nielsen, with the Securities and Exchange 
Commission (“Commission”) for the month of July 
1974. The report states that Colonial acquired a 
controlling interest in NMT-AGC but did not disclose 
that Colonial accomplished this by borrowing $120,000 
from NMT-AGC. Nielsen knew or should have known of 
these facts. These omitted facts were material facts 
necessary to make the statements made, in light of the 
circumstances under which they were made, not 
misleading. 


10. On December 11, 1974, NMT-AGC filed with the 
Commission a Form 8-K, for October 1974, prepared by 
Nielsen. The report stated that a-stockholders’ meeting 
took place on October 9, 1974, but failed to disclose 
that loans between NMT-AGC and Colonial were 
approved at that meeting. Nielsen knew of the 
NMT-AGC-Colonial loan at this time and knew that it 
had been approved at this meeting. These omitted facts 
were material facts necessary to make the statements 
made, in light of the circumstances under which they 
were made, not misleading. 


11. There was filed, as an exhibit to October 1974 
NMT-AGC Form 8-K prepared by Nielsen, a copy of 
certified financials of NMT-AGC for the year ending 
June 30, 1974, dated August 2, 1974. The use of these _ 
statements, which did not reflect NMT-AGC’s $120,000 





» loan to Colonial or its $250,000 loan to an unaffiliated 


. company was false and misleading. At this time, 


Nielsen knew of both NMT-AGC loan transactions 
which made his use of the June 30, 1974, financial 
statements false and misleading. 


Under the circumstances, it is found that Robert D. 
Nielsen has engaged in unethical or improper 
professional conduct, within the meaning of Rule 2(e) of 
the Commission’s Rules of Practice, in that he prepared 
for distribution to stockholders and for filing with the 
Commission documents which he knew or should have 
known contained false and misleading information and 
which omitted to state material facts necessary to make 
the statements made, in the light of the circumstances 
under which they were made, not misleading. 


In determining to accept the offer of settlement, the 
Commission has considered various mitigative factors, 
including the fact that Robert D. Nielsen has cooperated 
with the Commission’s staff in the course of the 
investigation leading to institution of this and other 
proceedings; the fact that, initially, Mr. Nielsen relied 
totally on, and was misled by, Mr. Hirschfeld, the 
principal architect of the fraud; and the fact that Mr. 
Nielsen has not, until now, been a respondent in any 
prior proceeding under Rule 2(e), or other administrative 
proceedings brought by the Commission, or any civil 
action instituted by the Commission. After due 
consideration of all the circumstances, and upon the 
recommendation of the staff, the Commission has 
determined to accept the offer of settlement of Robert 
D. Nielsen. 


Accordingly, IT |S ORDERED THAT: 


1. The resignation of Robert D. Nielsen, from appearing 
or practicing before the Commission be, and it hereby 
is, accepted, and he shall no longer have the privilege of 
SO appearing or practicing, such resignation to be 
effective at the opening of business on the second 


Monday after the date of this Order; PROVIDED, 
HOWEVER, that after the expiration of one hundred, 
twenty (120) days from the date of this Order, said 
Robert D. Nielsen may apply to appear and practice 
before the Commission upon a proper showing that, 
during the period of his resignation from appearance 
and practice before the Commission, he has not 
engaged in any activity, transaction, practice, act or 
course of conduct which would be a basis for adverse 
action against him pursuant to Rule 2(e) of the 
Commission’s Rules of Practice; 


2. For purposes of this Order, “practice before the 
Commission” shall include any and all matters falling 
within the purview of Rule 2(g) of the Commission’s 
Rules of Practice, 17 CFR 201.2(g), which defines 
“practice” to include, but not be limited to: “(1) 
transacting any business with the Commission, and (2) 


the preparation of any statement, opinion or other paper 
by any attorney, accountant, engineer or other expert, 
filed with the Commission in any registration 
statement, notification, application, report or other 
document with the consent of such attorney, 
accountant, engineer or other expert.” For the purposes 
of this order, the Commission also agrees to accept Mr. 
Nielsen’s undertaking in his offer of settlement that, 
during the period of his resignation from appearing or 
practicing before the Commission, he will not (3) 
prepare or disseminate any oral or written opinions 
dealing with the federal securities laws; or (4) 
participate in the preparation and dissemination of any 
financial statements or annual or other reports of any 
corporations whose securities are publicly-held. 


For the Commission, by its Secretary, pursuant to 


delegated authority. 


George A. Fitzsimmons 
Secretary 





SERVICE LIST 


Robert D. Nielsen, Esquire 
Suite 203 

Pembrooke Two Office Bidg. 
Virginia Beach, Virginia 23462 


Honorable Sidney Ullman 
Administrative Law Judge 
1100 L Street, N.W. 
Room 2106 

Washington, D.C. 20549 


Honorable Warren L. Blair 
Chief Administrative Law Judge 
1100 L Street, N.W. 

Room 2104 

Washington, D.C. 20549 


Richard Wachterman, Esquire 
Washington Regional Office 
Securities and Exchange Commission 
Ballston Center Tower 3 

4015 Wilson Bivd. 

Arlington, Virginia 22203 
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Lawrence A. Horn, Esquire 

Office of the General Counsel 
Securities and Exchange Commission 
500 N. Capitol Street 

Washington, D.C. 20549 


Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing > 
will also be available at the principal office of the NASD. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14804/May 26, 1978 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 


File No. SR-NASD-77-23 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on May 17, 1978, pursuant to Rule 
19b-4, an amendment (“Amendment”) to its proposed 
rule change (the “Proposal”) to regulate its members’ 
activities relating to certain options transactions. 
(Notice of the Proposal and its terms of substance was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14307 (Decemper 
23, 1977)) and by publication in the Federa/ Register (43 
FR 53, (January 3, 1978)). The Amendment makes clear 
that the proposed rules would apply to trading in 
conventional options on common stocks, as well as 
exchange-listed options. In addition, the Amendment 
modifies some sections of the Proposal to conform 
them with certain exchange rules governing options 
trading. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 29, 1978. In 
order to assist the Commission to determine whether to 
approve the Proposal, as amended, or institute 
proceedings to determine whether it should be 
disapproved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 20 days from the date of publication 
in the Federal Register. Persons desiring to make 
written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-NASD-77-23. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14805/May 26, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY MIDWEST STOCK 
EXCHANGE, INCORPORATED 


File No. SR-MSE-78-12 


The Midwest Stock Exchange, Incorporated (“MSE”) 
submitted on May 12, 1978, a proposed rule change 
under Rule 19b-4 to place into the MSE rules the existing 
authority the MSE Board of Governors has delegated to 
the Exchange staff to set the various Exchange fees. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 


Commission may summarily abrogate such rule 
change, the Commission may summarily abrogate such 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public interest, 
for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 29, 1978. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federal Register. Persons desiring 
to make written comments should file six copies thereof 





. with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 


=” Washington, D.C. 20549. Reference should be made to 


File No. SR-MSE-78-12. 


Copies of the submission, all subsequent amendments, 
all written statements with respect to the proposed rule 
change which are filed with the Commission, and of all 
written communications relating to the proposed rule 
change between the Commission and any person, other 
than those which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 


Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14806/May 26, 1978 


A notice has been issued giving interested persons until 
June 23 to request a hearing or comment upon the 
application submitted by Kollmorgen Corporation to 
withdraw its common stock (par value $2.50) from 
listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14807 /May 26, 1978 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 


(SR-CBOE-78-9 & 10) 


ORDER EXTENDING COMMENT PERIOD ON 
PROPOSED RULE CHANGES 


On April 4, 1978, the Chicago Board Options Exchange, 
Incorporated filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934, 
15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of two proposed rule changes which, 
together, would implement a system for the 
appointment of board brokers pursuant to a competitive 
bidding procedure. 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of Commission Releases 
(Securities Exchange Act Release Nos. 34-14688 and 
14687, April 20, 1978) and by publication in the Federa/ 
Register (43 FR 18373-74, April 28, 1978). The original 
period for the submission by interested persons of 
written data, views and arguments concerning the 
submissions expired on May 19, 1978. Pursuant to the 
request of the American Stock Exchange, Inc. and the 
Board Borkers Association of the CBOE, the 
Commission hereby extends the period for the 
submission of written data, views and arguments 
concerning the foregoing proposals until May 31, 1978. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14808/May 26, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5934/May 26, 1978 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14809/May 30, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5935/May 30, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14810/May 26, 1978 


An order has been issued granting the application 
submitted by the Boston Stock Exchange, Inc. to strike 
from listing and registration the common stock (without 
par value) of First National Stores Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14811/May 26, 1978 


An order has been issued granting the application 
submitted by Corroon & Black Corporation to withdraw 
its common stock (par value $.25) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14812/May 30, 1978 


Administrative Proceeding File No. 3-5454 


In the Matter of 


FRANK GORDON PUTNAM 
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ORDER INSTITUTING PROCEEDINGS AND IMPOSING e». 
REMEDIAL SANCTIONS ¢ 


In connection with pending injunctive proceedings 
brought by the Commission in the United States District 
Court for the Southern District of New York, entitled 
SEC v. Advisory Investment Services, et al., 77 Civ. 5313 
(SDNY), Frank Gordon Putnam, (“Putnam”), one of the 
defendants, has submitted an Offer of Settlement with 
respect to the matters alleged. 


Under the terms of the offer, Putnam, solely for 
purposes of settlement and without admitting or 
denying the allegations in the Complaint, consented to 
(a) the entry by the Court of an order permanently 
enjoining him from violating Sections 7(c), 9(a)(1), 
9(a)(2), and 10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”), Regulation T (12 C.F.R. §220) and 
Rule 10b-5 (17 C.F.R. §240.10b-5), in connection with 
transactions in the common stock of International 
Systems and Controls Corp. or any other issuer, and (b) 
the institution of administrative proceedings against 
Putnam, under which (1) Putnam is suspended from 
being associated with any broker or dealer for a period of 
ten business days, (2) for five calendar years, Putnam 
will not be associated with any broker or dealer in a 
supervisory capacity, or be associated with any broker 
or dealer without adequate supervision, (3) if, after 
notice and an opportunity to be heard, Putnam is found 
by any United States District Court to have violated any 
provision of the federal securities laws, then without 
further hearing the Commission, based upon such 
finding, may permanently bar Putnam from association 
with any broker or dealer, and (4) the Commission 
retains jurisdiction over this matter for all purposes 
relating to this Order. 


Upon recommendation of its Staff, the Commission has 
determined to accept the offer of settlement, and finds 
that it is in the public interest to do so. 


Accordingly, IT IS ORDERED: 


1. Proceedings pursuant to Section 15 of the Exchange 
Act are instituted against Putnam; 


2. Putnam is suspended from being associated with 
any broker or dealer for a period of ten business days 
from the date of this Order; 


3. For a period of five years, Putnam shall not be 
associated with any broker or dealer in a supervisory 
capacity, but may be associated with a broker or dealer 
during such five year period upon a showing that he will 
be adequately supervised. 


4. If, after notice and an opportunity to be heard, 
Putnam is found by any United States District Court to 





have violated any provision of the federal securities 
laws, including without limitation thereby, the 
Securities Act of 1933 (15 U.S.C. §77a et seq.) and the 
Securities Exchange Act of 1934 (15 U.S.C. §78 et seq.), 
then without further hearing the Commission, based 
upon such finding, may permanently bar Putnam from 
association with any broker or dealer. 


5. The Commission shall retain jurisdiction over this 
matter for all purposes relating to this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14813/May 30, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC SECURITIES DEPOSITORY TRUST 
COMPANY 

(File No. SR-PSD-78-1) 


Pacific Securities Depository Trust Company 
(“PSDTC”) submitted on April 12, 1978, a proposed 
rule change, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934, to expand the 
depository interface between PSDTC and The 
Depository Trust Company to include a third-party 
delivery capability. The third-party delivery capability 
will permit a participant in one depository to deliver 
securities to, or receive securities from, a participant in 
the other depository ‘free’ (without money 
settlement). Previously, only a participant affiliated 
with both depositories could use the interface and then 
only to move positions between its accounts in PSDTC 
and DTC. 


Publication of the submission is expected to be made 
in the Federal Register during the week of June 5, 1978. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSD-78-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14814/May 30, 1978 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY PACIFIC SECURITIES DEPOSITORY 
TRUST COMPANY 


File No. SR-PSD-78-2 


Pacific Securities Depository Trust Company sub- 


mitted on May 1, 1978, a proposed rule change 
amending its fee schedule. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of June 5, 1978. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
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D.C. 20549. Reference should be made to File No. 
SR-PSD-78-2. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commisison by the Division of 
Regulation, pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14815/May 30, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC CLEARING CORPORATION 


File No. SR-PCC-78-1 


Pacific Clearing Corporation - (“PCC”) submitted on 
May 15, 1978, a proposed rule change, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, 
concerning the establishment of an interface between 
PCC and Stock Clearing Corporation of Philadelphia 
for the clearance and settlement of securities 
transactions. PCC has requested that the Commission 
approve the proposed rule change prior to the thirtieth 
day after publication in the Federal Register. 


Publication of the submission is expected to be made 
in the Federal Register during the week of June 5, 1978. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PCC-78-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
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Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also» 
be available at the principal office of the \ 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14816/May 30, 1978 


Administrative Proceeding File No. 3-5418 
In the Matter of 
LEHIGH PORTLAND CEMENT COMPANY 
File No. 81-399 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Lehigh Portland 
Cement Company (the ‘‘Applicant’’) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act"), for an exemption from 
the reporting obligations of Sections 13 and 15(d) of 
the 1934 Act. 


Since the Applicant has become the wholly-owned 
subsidiary of Heidelberg Cement, Inc., as a result of a 
merger, it appeared to the Commission that granting 
the requested exemption would not be inconsistent 
with the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14817/May 30, 1978 





e 


Administrative Proceeding File No. 3-5419 


*» In the Matter of 


IVAC CORPORATION 
File No. 81-312 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has isused 
an order granting the application of lvac Corporation 
(“Applicant”), a wholly owned subsidiary of Eli Lilly 
and Company, pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 (the “1934 Act”), for 
an exemption from the reporting requirements of 
Sections 13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of the investors in 
view of the fact that none of the securities of the 
Applicant are held by any person other than Eli Lilly. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14818/May 30, 1978 


Administrative Proceeding File No. 3-5407 
In the Matter of 


RICHMOND, FREDERICKSBURG, AND POTOMAC 
RAILROAD COMPANY 


File No. 81-291 


ORDER DENYING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE SECURITIES EXCHANGE ACT 
OF 1934, AS AMENDED 


The Securities and Exchange Commission has issued 
an order denying the application of Richmond, 
Fredericksburg, and Potomac Railroad Company 
(‘Applicant’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an exemption from 
the reporting requirements of Section 13 of that Act. 


It appeared to the Commission that granting the 
requested exemption would be inconsistent with the 
public interest and the protection of investors in view 
of the fact that the Applicant has a substantial number 
of public investors and the Applicant’s current reports 


provided to the Interstate Commerce Commission do 
not provide adequate protection to the public investor. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14819/May 30, 1978 


Administrative Proceeding File No. 3-5413 

In the Matter of 

REAL ESTATE INVESTMENT TRUST OF CALIFORNIA 
File No. 81-313 


ORDER DENYING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT. 


The Securities and Exchange Commission has issued 
an order denying the Application of the Real Estate 
investment Trust of California, a California real estate 
investment trust, under Section 12(h) of the Securities 
Exchange Act of 1934 for an exemption from the 
registration provisions of Section 12(g) of that Act. 


It appeared to the Commission that the granting of the 
requested exemption would not have been consistent 
with the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14820/May 30, 1978 


Administrative Proceeding File No. 3-5429 
In the Matter of 
HOFFMAN ELECTRONICS CORPORATION 
File No. 81-347 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commisison has issued 
an order granting the application of Hoffman 
Electronics Corporation (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
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as amended (the “1934 Act”), for an exemption from 
the obligation pursuant to Section 15(d) of the 1934 Act 
to file periodic reports. 


Since the Applicant has become the wholly-owned 
subsidiary of Gould, Incorporated, as a result of a 
merger, it appeared to the Commission that granting 
the requested exemption would not be inconsistent 
with the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14821/May 31, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-30 


The New York Stock Exchange, Inc. (‘“NYSE’’) 
submitted on May 24, 1978, a proposed rule change 
under Rule 19b-4 to eliminate disparities between 
member partnerships and member corporations which 
now exist in the NYSE Constitution and Rules. The rule 
filing proposes to allow a member, either as an 
employee or as a partner, to qualify a firm as a member 
organization; to allow corporations to be general 
partners in member firms; to require that a member and 
the general partners or directors of his member 
organization must designate an alternate to take the 
member's place if he is selected as an Exchange 
Director or officer on one of the Exchange's affiliated 
companies; to require documentation from a member 
organization evidencing (a) the authority of any 
member who is an officer or employee to transact 
business on the Floor on behalf of such organization 
and (b) such organization’s responsibility and 
obligation with respect to contracts entered into on the 
Floor by such a member; and to require all floor 
commissions earned by any member to be for the 
organization’s account while allowing for flexibility of 
Commission arrangements between the member and 
his organization. 


Publication of the submission is expected to be made 
in the Federa! Register during the week of June 5, 1978. 
In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
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Federal Register. Persons desiring to make written «» 
comments should file six copies thereof with the @ 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-30. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the Filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14822/May 31, 1978 


Administrative Proceeding File No. 3-5285 
In the Matter of the Application of 
RICHARD J. ALTOBELLI 

doing business as 

RICHARD J. ALTOBELLI, CO. 

16 Prescott Street 

Leominster, Massachusetts 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


OPINION OF THE COMMISSION 





,. REGISTERED SECURITIES ASSOCIATION—REVIEW 


at 


OF DISCIPLINARY PROCEEDINGS 
Violations of Rules of Fair Practice 


Failure to Comply with Customer Protection and 
Reporting Requirements 


Where sole proprietor of member firm of registered 
securities association failed to comply with customer 
protection and reporting requirements, he/d, associa- 
tion’s findings of violation sustained, and sanction 
affirmed. 


APPEARANCES: 
Richard J. Altobelli, pro se. 


Andrew McR. Barnes and Peter J. Chepucavage, for the 
National Association of Securities Dealers, Inc. 


Richard J. Altobelli, doing business as Richard J. 
Altobelli & Co., a member of the National Association 
of Securities Dealers, Inc. (“NASD”), appeals from 
disciplinary action taken against him by the 
Association. The NASD found that applicant failed to 
comply with customer protection and reporting 
requirements of the securities acts. It censured 
Altobelli and assessed costs. We affirm the NASD’s 
action. 


The NASD found that Altobelli violated Rule 15c3-3 
under the Securities Exchange Act in that he: 


(a) Withdrew $6,100 from his firm’s “special reserve 
bank account for the exclusive benefit of customers” 
on September 15, 1975, but failed to make the required 
computation;! 


(b) Failed to make a required reserve computation as 
of September 30, 1975, that would have necessitated a 
$19,609.53 deposit in his firm’s reserve account;* and 


(c) Failed to send immediate telegraphic notice of the 
failure to make that deposit to this Commission, to the 
Securities Investor Protection Corporation and to the 
NASD. 





1 Rule 15c3-3(g). 
2 Rule 15c3-3(e)(3). 


3 Rule 15¢3-3(i). 


The NASD also found that, in sending financial 
statements to customers, Altobelli failed to include 
required net capital information. 


iW. 


Altobelli does not dispute the NASD’s findings of 
violation. He claims, however, that the NASD’s District 
Office permitted him to dalay his required reserve 
computation as of the end of each month until after he 
had disbursed monies owed to customers in the first 
few days of the following month, thereby reducing the 
amount he was required to deposit in his reserve 
account. 


The NASD denies that it either approved or condoned 
this practice. And the record supports that denial. 
Letters to Altobelli from the NASD’s District Office 
prior to September 1975 point out his failure to make 
reserve computations as of the end of the month and 
call for corrective action. 


Altobelli also blames the NASD for not informing him 
sooner of his obligation to supply the net capital 
information in question to his customers. However, 
Altobelli cannot shift his responsibility for compliance 
with applicable requirements to the NASD. A 
regulatory authority’s failure to take early action 
neither operates as an estoppel against later action nor 
cures a violation. 





4 Rule 17a-5 under the Exchange Act. 


5 Even when erroneous advice is given by regulatory 
officials it does not cure a violation, but merely serves 
as a mitigative factor. See John W. Yeaman, Inc., 42 
S.E.C. 500, 508 (1965); Management Financial, Inc., 
Securities Exchange Act Release No. 12098 (February 
11, 1976), 8 SEC Docket 1248, 1249. 


We further note that, even excluding from Altobelli’s 
reserve computation as of September 30, 1975, the 
amounts owed customers that he paid during the first 
ten days of October, his reserve account would still 
have been deficient. 


6 See Don D. Anderson & Co., Inc., 43 S.E.C. 989, 991 
(1968), aff'd, 423 F.2d 813 (C.A. 10, 1970). 


Altobelli also attacks the NASD’s District staff as 
“unprofessional” in various respects. We grant the 
NASD’s request to admit into evidence the affidavit of 
its District Director who labels Altobelli’s charges as 
“totally unfounded and groundless.” In any matters at 
issue in this proceeding. Cf. Management Financial, 
Inc., supra, 8 SEC Docket at 1252 n. 17; David D. Esco, 
Jr., Securities Exchange Act Release No. 14716 (April 
28, 1978), 14 SEC Docket 963, 964 n. 7. 


SEC DOCKET/1235 





We affirm the NASD’s findings of violation. 
IV. 


Altobelli argues that, in his 16 years in the securities 
business, no customer or broker-dealer with whom he 
has done business has complained to regulatory 
authorities. He further asserts that any errors on his 
part were unintentional. 


The record, however, demonstrates a lack of regard for 
important financial protection provisions. Accordingly, 
the light sanction imposed by the NASD is neither 
excessive nor oppressive. 


An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners LOOMIS, EVANS and POLLACK); 
Commissioner KARMEL not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14822/May 31, 1978 


Administrative Proceeding File No. 3-5285 
In the Matter of the Application of 
RICHARD J. ALTOBELLI 

doing business as 

RICHARD J. ALTOBELLI, CO. 

16 Prescott Street 

Leominster, Massachusetts 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 
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ORDERED that the disciplinary action taken by the _ 
National Association of Securities Dealers, Inc.,@ 
against Richard J. Altobelli, doing business as Richard \ 
J. Altobelli & Co., and the Association’s assessment of 
costs, be, and they hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14823/May 31, 1978 


Administrative Proceeding File No. 3-5446 

In the Matter of 

WHITING CORPORATION 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until June 20, 1978, to 
request a hearing on an application by Whiting 
Corporation (the “Applicant’) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an order exempting the 
Applicant from the provisions of Sections 13 and 15(d) 
of the 1934 Act. 


On April 10, 1978, the Applicant became a 
wholly-owned subsidiary of Wheelabrator-Frye, Inc., 
and there is non trading in Applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14824/May 31, 1978 


Administrative Proceeding File No. 3-5442 
In the Matter of 


NATIONAL INDUSTRIES, INC. 





NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 1934 
AND OPPORTUNITY FOR HEARING. 


The Securities and Exchange Commission has issued a 
notice giving interested persons until June 20, 1978, to 
request a hearing on an application by National 
Industries, Inc. (“National”) for an order exempting 
National from filing periodic reports pursuant to 
Sections 13(a) and 15(d) of the Securities Exchange 
Act of 1934. On January 3, 1978, National became a 
wholly-owned subsidiary of Fuqua Industries, Inc., as 
a result of a merger. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14825/May 31, 1978 


Administrative Proceeding File No. 3-5443 


In the Matter of 


NORTHWEST PRODUCTION CORPORATION 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until June 20, 1978, to 
request a hearing on an application by Northwest 
Production Corporation (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an order exempting 
the Applicant from the provisions of Section 15(d) of 
the 1934 Act. 


As the result of a merger on September 6, 1977, the 
Applicant is wholly owned subsidiary of El Paso 
Natural Gas Company and no longer has any 
outstanding securities in the hands of the public. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20557/May 26, 1978 


in the Matier of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5390) 


NOTICE OF PROPOSED GUARANTEE OF FIRST 
MORTGAGE BONDS AND NOTES OF NON- 
AFFILIATED COAL SUPPLIER AND EXTENSION OF 
SHORT-TERM BORROWING AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), an electric utility company and a 
registered holding company, and its electric utility 
subsidiary company Pennsylvania Power Company 
(“Penn Power’) have filed with this Commission a 
post-effective amendment to their application- 
declaration previously filed in this matter pursuant to 
the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6, 7 and 12(b) of the Act as 
applicable to the proposed transactions. All interested 
persons are referred to the post-effective arnendment, 
which is summarized below, for a complete statement 
of the proposed transactions. 


By orders of October 30, 1973 (HCAR No. 18144), and 
July 26, 1974 (HCAR No. 18511), applicants-declarants 
were authorized to severally, and not jointly, guarantee 
a portion of certain debt obligations of Quarto Mining 
Company (“Quarto”) in connection with Quarto’s 
development of certain coal mines which are being 
developed to supply coal for the operation of various 
generating units (Sammis Unit No. 7 and Bruce 
Mansfield Units Nos. 1 and 2) in which Ohio Edison 
and Penn Power have undivided interests as tenants in 
common with one or more other electric utilities which 
comprise the Central Area Power Coordination Group 
(“CAPCO”). CAPCO is comprised of applicants- 
declarants together with The Cleveland Electric 
liluminating Company, Duquesne Light Company and 
The Toledo Edison Company. The percentage of the 
Quarto debt, including both first mortgage bonds 
(“Bonds”) and notes and concomitant loan certificates 
(“Notes”), guaranteed by Ohio Edison is 49.65% and 
that guaranteed by Penn Power is 8.27%. 


At present the following Bonds and Notes, guaranteed 
by applicants-declarants, have been issued by Quarto: 
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Principal 
Amount 


Series A Bonds 
Series B Bonds 
Series A Notes 
Series B Notes 


interest 


Rate Maturity 





By post-effective amendment filed in this proceeding it 
is proposed that an additional series of first mortgage 
bonds (“Series C Bonds”) and an additional series of 
notes and concomitant loan certificated (“Series C 
Notes”) be issued and that the CAPCO companies 
guarantee such new debt, Ohio Edison’s and Penn 
Power’s portion of such guarantees being the 
percentages stated above. The Series C Bonds will be 
issued in an aggregate principal amount of up to 
$120,000,000 and will mature on January 1, 2000. It is 
presently intended to issue $75,000,000 principal 
amount on June 30, 1978, $25,000,000 in December 
1978 and the final $20,000,000 at a time to be 
determined later. The Series C Bonds will be subject to 
annual sinking fund payments equal to 5% of the 
original principal amount thereof commencing on 
January 1, 1981. The interest rate to be borne by the 
Series C Bonds will be supplied by further amendment. 
The Series C Notes will be issued in an aggregate 
principal amount of $51,750,000 and will mature on 
January 1, 2000. It is presently intended to issue 
$30,000,000 principal amount on June 28, 1978, and 
$21,750,000 principal amount in December 1978. Until 
July 1, 1979, only interest will be paid on the Series C 
Notes; on that date level debt service payments will 
commence which are designed to pay the interest and 
principal of the Series C Notes over their term. The 
interest rate to be borne by the Series C Notes will be 
supplied by further amendment. It is anticipated that 
the proceeds from the sales of the Series C Bonds and 
the Series C Notes will be applied by Quarto to reduce 
short-term indebtedness incurred to pay the cost of 
developing and equipping the mines and/or to pay 
such costs directly. Such short-term indebtedness is 
guaranteed by the CAPCO companies. 


It is stated that the estimated total cost of developing 
and equipping the mines has increased from the 
$140,000,000 originally estimated to $360,000,000. This 
increase take into account revisions of the overall 
mining plan, which now comtemplates final total 
annual production of 4,700,000 tons, which figure is 
smaller than the 6,400,000 tons originally forecast for 
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the project. Based upon the present $360,000,000 cost 
estimate, and assuming the issuance of $120,000,000 
of Series C Bonds, it is anticipated that an additional 
series of bonds aggregating $41,500,000 will be issued 
and sold at a later date in order to complete the 
financing of the cost of developing and equipping the 
mines. 


By order dated July 7, 1977 (HCAR No. 20102), Ohio 
Edison and Penn Power were authorized to make 
short-term borrowings and/or guarantees of short-term 
borrowings of Quarto and/or the owner-trustee under 
the lease arrangement with Quarto of up to 
$123,000,000 and $31,000,000 respectively, through 
June 30, 1978. Applicants-declarants now seek 
authority to make such short-term borrowings and/or 
guarantees, without regard to the mix of such 
short-term borrowings and guarantees, of up to 
$218,500,000 and $40,700,000, respectively, from July 
1, 1978, through June 30, 1979. Ohio Edison and Penn 
Power state that the requested amounts, as to each 
company, represent approximately 10% of the 
aggregate of (1) the total principal amount of all bonds 
or other securities representing secured indebtedness 
issued or assumed by that company presently 
outstanding and (2) the present aggregate of the par 
value of, or stated capital represented by, the 
outstanding shares of all classes of stock and of the 
surplus of such company, paid-in, earned and other, if 
any. The amount of permissible unsecured 
indebtedness under the companies’ charters is in each 
case similarly restricted to an amount equal to 10% of 
the aggregate of (1) the total principal amount of all 
bonds or other securities representing secured 
indebtedness issued or assumed by that company 
presently outstanding and (2) the present aggregate of 
the par value of, or stated capital represented by, the 
outstanding shares of all classes of stock and of the 
surplus of such company, paid-in, earned and other, if 
any. As used herein, the term “short-term borrowings” 
refers to borrowings that mature or are renewed for not 
more than nine months, exclusive of days of grace, 
after the date of their issue or renewal. 





Ohio Edison and Penn Power have estimated that the 
expected amounts of short-term borrowings and 
guarantees for the period through June 1979 should 
aggregate not more than $137,000,000 and $20,000,000 
respectively. Ohio Edison and Penn Power both 
consent to a reservation of jurisdiction, pending a 
showing of need by them, with respect to that portion 
of their borrowing authorizations beyond the presently 


The short-term borrowings to be made by Quarto 
and/or the owner-trustee under the lease transaction, 
the repayment of which are to be guaranteed by the 
CAPCO companies, will be primarily under lines of 
credit with seven banks. The details with respect to 
these lines of credit to be in effect at July 1, 1978, are 
as follows: 


expected peak amounts specified. 


Bank 


Cleveland Trust 
Company 


The Chase Man- 


hattan Bank, N.A. 


Centra! National 
Bank of Cleve- 
land 


Mellon Bank, N.A. 


Society National 
Bank of Cleve- 
land 


Union Commerce 
Bank 


Pittsburg National 
Bank 


*Effective for borrowings maturing prior to 1/1/79. 


Amount 


$ 4,000,000 





$135,000,000 








Estimated Effective Rates 





Terms 


108% of Prime and 
%2% Commitment Fee 
on Unused Line 


Prime pilus Fee of 4% 
of Prime on Line and 
2% of Prime on Un- 
used 


110% of Prime and 
2% Commitment 
Fee on Unused Line 


104% of Prime and 
Ye% Commitment Fee 
on Unused Line for 
borrowings maturing 
prior to 1/1/79 and, 
at option of Bank rate 
can increase to no 
more than 107% of 
Prime and %% Com- 
mitment Fee on Un- 
used Line for borrow- 
ings maturing after 
12/31/78. 


Prime plus 4% 


Prime plus 3/8% 


109% of Prime and 
2% Commitment 
Fee on Unused Line 


Weighted Average 
Effective Cost 


With Prime at 8.00% 
¥Y Utilization Full Utilization 


9.14% 8.64% 


8.82%* 8.32%* 


8.375% 


8.72% 


The comparable percentages for borrowings 


maturing after 12/31/78 are 9.06% at % utilization and 8.56% at full utilization 
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Short-term borrowings may also be made from the 
Note and Bond Escrow Funds (unspent proceeds of the 
permanent financing previously consumated in 
connection with Quarto’s development of the mines) 
prior to the time the monies therein contained are 
expended. In this way, amounts in the Bond Escrow 
Fund can be utilized by the owner-trustee prior to the 
time those funds are required by Quarto and Quarto 
can utilize amounts in the Note Escrow Fund 
prior to the time those funds are required by the 
owner-trustee. The interest rate for borrowings from 


Amount of 
Bank Line 
Group of 55 banks $50,000,000 
with First National 
Bank of Akron, as 
Agent 


The Chase Man- 
hattan Bank, N.A. 


Citibank, N.A. 


Irving Trust 
Company 


Morgan Guaranty 
Trust Company 


National City Bank, 
Cleveland, Ohio 


Central National 
Bank of Cleve- 
land 


Society National 2,000,000 





$143,000,000 








*Assumes 1 utilization of credit line 
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Interest 
Rate 


Prime 


110% of Prime 


110% of Prime 


the Note Escrow Fund will bear interest at the interest _ 
rate applicable to the Notes and the interest rate for ¢ 
borrowing from the Bond Escrow Fund will bear 
interest at the interest rate applicable to the Bonds. 
The repayment of such borrowing will be guaranteed by 
the CAPCO companies in the same way that the 
repayment of borrowings under the lines of credit 
referred to above will be guaranteed. 


Ohio Edison’s existing lines of credit are currently and 
will be on July 1, 1978, as follows: 


Effective rate 
[based on prime 
rate of 8.00%]* 


Average 
Compensating 
Balances 


8.39% 
(treating normal 
working balance as 
compensating 
balances) 


None 


Greater of 10% of 8.89% 


Line or 20% of 
Borrowings 


Greater of 10% of 
Line or 20% of Bor- 
rowings 


10% of Line plus 
10% of Borrowings 


Greater of 10% of 
Line or 20% of Bor- 
rowings 


10% of Line 


10% of Line 


10% of Line 


Weighted Average 
Effective Cost 





> In addition, Ohio Edison has arrangements with the issuance of a new note or cancellation of an existing 
trust departments of various banks relating to so-called note each time a loan or repayment is made. Ohio 

“= master notes, which are notes issued and sold by Ohio Edison has the right to repay at any time, without 
Edison, in denominations of not less than $1,000 and __ penalty, all or any part of the principal amount of each 
sold to trust departments and repayments made by note then outstanding. The issuance and sale of these 
Ohio Edison with respect thereto are entered on a ‘‘master notes” was authorized by order dated 
Single note as they occur, without the need for December 16, 1975 (HCAR No. 19298). 


Trust Department Amount Interest Rate* 


Cleveland Trust Company $10,000,000 Highest rate of General Motors 
Acceptance Corporation com- 
mercial paper with maturity 
from 30 to, and including, 180 
days plus 1/8%. 


First National Bank of Akron Ford Motor Credit Company 
180 days commercial paper rate. 


Akron National Bank General Motors, Acceptance 
Trust Company Corporation 180 day commer- 
cial paper, plus 1/8%. 


* The rates noted would be converted to the annual simple interest equivalent since they are quoted 
on adiscount basis. The interest payable by Ohio Edison on outstanding loans would change from time to 
time based on changes in the commercial paper rates specified. 


Penn Power’s lines of credit at July 1, 1978, will be as follows: 


Effective rate 
Amount of Interest Compensating [based on prime 
Bank Line Rate Balances rate of 8.00%) 


Group of 9 banks $11,000,000 Prime None 8.42% 
(treating normal 
working balance as 
compensating 
balances) 


Citibank, N.A. 4,500,000 10% of Line 8.89% 


Citibank, N.A. 4,500,000 None 8.72% 





$20,000,000 Weighted Average 8.59% 
Effective Date —— 








* Taking into account a fee in lieu of compensating balances equal to 9% of the prime rate times the line 
of credit. 
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Ohio Edison and Penn Power propose to use any 
proceeds received in connection with short-term 
borrowings for the acquisition of property and the 
construction, completion, extension renewal or 
improvement of their respective treasuries for 
expenditures made for such purposes. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that the Public Utilities 
Commission of Ohio has jurisdiction over certain of the 
proposed transactions with respect to Ohio Edison and 
that the Pennsylvania Public Utilities Commission has 
jurisdiction over the proposed transactions with 
respect to Penn Power. No other state commission and 
no federal commission, other than this Commission 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 22, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration, as amended by said post-effective 
amendment, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commisison, Washington, D.C. 20549. a copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in case 
of attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as amended by said post- 
effective amendment, or as it may be further amended, 
may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20558/May 26, 1978 


In the Matter of 
MIDDLE SOUTH UTILITIES, INC. 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6154) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARY TO HOLDING 
COMPANY 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and its electric utility 
subsidiary company, Louisiana Power & Light 
Company (“Louisiana”), have filed an application- 
declaration with this Commission pursuant to Sections 
6(a), 7, 9(a), and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) regarding the following 
proposed transaction. 


Louisiana proposes to issue and sell to Middle South, 
and Middle South proposes to acquire, 3,788,000 
additional shares of its presently authorized but 
unissued common stock, no par value, for an 
aggregate cash purchase price of $25,000,000. 
Louisiana presently has outstanding 46,200,000 shares 
of common stock, no par value, having an aggregate 
stated value on its books of $303,900,000, all of which 
shares are owned by Middle South. Louisiana intends 
to apply the proceeds of such sale to the payment of 
short-term indebtedness incurred for the partial 
financing of Louisiana’s construction program, 
estimated at $206,800,000 for 1978, and for other 
corporate purposes. 


Louisiana and Middle South believe it is preferable for 
sales of the new common stock to be timed to coincide 
with Louisiana’s cash needs from time to time, which 
are primarily determined by the nature and pace of its 
construction program. Accordingly, Louisiana and 
Middle South have requested that the Commission’s 
order permit the sale of the new common stock to 
occur from time to time at any time through and 
including December 31, 1978, in increments to be 
determined by Louisiana and Middle South. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20517), and no 
hearing has been requested of or ordered by the 





Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20559/May 26, 1978 


In the Matter of 
NORTHEAST UTILITIES 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


THE CONNECTICUT LIGHT AND POWER COMPANY 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


HOLYOKE WATER POWER COMPANY 
One Canal Street 
Holyoke, Massachusetts 


(70-6167) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND COMMERCIAL 
PAPER TO DEALER, EXCEPTION FROM COMPETI- 
TIVE BIDDING, AND CAPITAL CONTRIBUTIONS AND 
OPEN ACCOUNT ADVANCES BY HOLDING 
COMPANY TO SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(“NU”), a registered holding company, and The 
Connecticut Light and Power Company (“CL&P”), The 
Hartford Electric Light Company (“HELCO”), Western 
Massachusetts Electric Company (“WMECO”), and 
Holyoke Water Power Company (“HWP”), public-utility 
subsidiary companies of NU, have filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6, 7, and 12(b) of the Act and Rules 45 and 
50(a)(5) promulgated thereunder as applicable to the 
following proposed transactions. All interested 
persons are referred to the declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Declarants propose to issue, from time to time through 
June 30, 1979, short-term notes to a number of banks 
and commercial paper to a dealer in commercial paper. 
The aggregate amount of all such short-term 
indebtedness at any time outstanding, whether issued 
to banks or to a dealer in commercial paper, will not 
exceed $25,000,000 in the case of NU, and in the cases 
of CL&P, HELCO, WMECO, and HWP aggregate 
amounts of $160,000,000, $40,000,000, $45,000,000 
and $6,000,000, respectively. CL&P, HELCO, and 
WMECO each have authorization from the holders of 
their respective preferred stocks to issue securities 
representing unsecured indebtedness up to a 
maximum of 20% of their respective capitalizations not 
later than March 31, 1979, in the case of CL&P and 
HELCO and February 10, 1979, in the case of WMECO. 
CL&P, HELCO, and WMECO presently intend to seek 
an extension of the 20% limitation. 


Declarants’ outstanding short-term notes to banks and 
to a dealer in commercial paper as of March 31, 1978, 
the amount of such short-term borrowings anticipated 
to be outstanding as of June 30, 1978, and the 
maximum aggregate amount of such short-term notes 
to be outstanding at any one time at or prior to June 
30, 1979, are as follows: 


Table appears on page 1244 


The notes issued to banks by the declarants will each 
be dated the date of issue, will have maximum maturity 
dates of nine months with right of renewal, will bear 
interest at the prime rate or at the prime rate plus a 
fraction thereof, will be issued no later than June 30, 
1979, and will be subject to prepayment at any time at 
the declarant’s option without premium. The 
companies have credit lines with a number of banks 
subject in some cases to commitment fees and/or 
compensating balance requirements. The effective rate 
of interest on the bank note ranges from 9.33% to 
10.31% per annum, assuming a prime rate of 8-1/4%. 


Commercial paper will be issued by each declarant in 
the form of short-term promissory notes in 
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(In thousands) 


Commercial 
Paper 
3/31/78 


Bank Notes 
3/31/78 


3/31/78 


Proposed Maxi- 
mum Outstanding 
at Any One Time 
7/1/78 - 6/30/79 


Total Anticipated 


6/30/78 





NU $ 4,600 
CL&P 21,900 0 
HELCO 0 
WMECO 0 12,000 
HWP 0 0 


$10,400 


$ 9,500 
53,000 


$ 25,000 
160,000 
40,000 
45,000 
6,000 


21,900 
27,800 0(1) 
12,000 15,400 

0 0 


(1) Reflects the effect of the sale of HELCO of $40,000,000 of first mortgage bonds in April 1978. 


denominations of not less than $50,000 and not more 
than $1,000,000, of varying maturities, with no maturity 
more than 270 days after the date of issue, and will not 
be repayable prior to maturity. The commercial paper 
will be sold directly to a dealer in commercial paper, at 
the discount rate per annum prevailing at the date of 
issuance for commercial paper of comparable quality 
and of the particular maturity. No commercial paper 
shall be issued having a maturity of more than 90 days 
at an effective interest cost to the company in excess 
of the effective bank interest rate at which the company 
could obtain loans from banks in an amount at least 
equal to the principal amount of such commercial 
paper. No commission or fee will be payable in 
connection with the issuance and sale of the 
commercial paper. The purchasing dealer, as principal, 
will reoffer the commercial paper to_ institutional 
investors at a discount of not more than 1/8 of 1% per 


annum less than the prevailing discount rate to the 
declarant. 


The commercial paper will be reoffered to not more 
than 200 identified and designated customers in a list 
(nonpublic) prepared for each company in advance by 
the purchasing dealer. No additions will be made to 
this customer list. It is anticipated that the commercial 
paper will be held by customers to maturity, but if such 
customers desire to resell prior to maturity, the 
purchasing dealer, pursuant to a verbal repurchase 
agreement, will repurchase the commercial paper and 
reoffer the same to others in the group of 200 
customers. 


The new funds to be derived by NU from the issuance 
and sale of the bank notes and commercial paper are 
proposed to be used (1) to make a capital contribution 
during the period from July 1, 1978, to June 30, 1979, 
to Northeast Nuclear Energy Company (“NNEC”), an 
electric utility subsidiary of NU, in an amount not to 
exceed $6,000,000, (2) to make open account advances 
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during the period from July 1, 1978, to June 30, 1979, 
to HWP and to The Quinnehtuk Company, 
wholly-owned subsidiaries of NU, in amounts not to 
exceed in the aggregate $5,000,000 and $2,500,000, 
respectively, and (3) to supply funds as needed to other 
subsidiary companies as heretofore or hereafter 
authorized by the Commission. All capital contri- 
butions to subsidiaries will be credited to their capital 
surplus accounts. NNEC will apply such contribution, 
together with other funds available to it, for nuclear 
fuei financing during i978 and 1979. Toiai expenditures 
for nuclear fuel in 1978 and 1979 are estimated to be 
$89,600,000. The funds to be derived by CL&P, HELCO, 
WMECO, and HWP from the issuance and sale of the 
bank notes and the commercial paper will be applied, 
together with other funds available to these 
companies, to finance their respective construction 
expenditures in1978 and 1979, which are estimated to 
be $255,000,000, $107,800,000, $63,000,000, and 
$922,000, respectively. It is anticipated that HWP will 
commence the installation of a second hydro unit at its 
facility on the Connecticut River in 1979; however, the 
construction costs have not as yet been finalized. 


Declarants request exception from the competitive 
bidding requirements of Rule 50 for the proposed issue 
and sale of the commercial paper pursuant to 
paragraph (a)(5) thereof on the grounds that it is not 
practicable to invite competitive bids for commercial 
paper and that current rates for commercial paper for 
prime borrowers such as declarants are published daily 
in financial publications. Declarants also request 
authority to file certificates of notification under Rule 
24 with respect to the issuance and sale of commercial 
paper within 30 days after the end of each calendar 
quarter. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. There are no fees or expenses, 











> other than the filing fee paid to this Commission, to be 


incurred in connection with the proposed transactions 
except charges for incidental services estimated at 
$500 in the case of each declarant to be performed at 
cost by Northeast Utilities Service Company, the 
system service company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 22, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarants at the above-stated addresses, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it 
may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules es 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 










PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20560/May 26, 1978 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 









THE POTOMAC EDISON COMPANY 
Downsville Pike 


Hagerstown, Maryland 21740 


WEST PENN POWER COMPANY 
800 Cabin Hill Drive 
Greensburg, Pennsylvania 15601 


(70-5657) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING PROPOSED TRANSACTION RELATED 
TO SUBLEASE OF LEASEHOLD INTEREST IN 
RAILROAD CARS 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (“Monongahela”), The Potomac Edison 
Company (‘‘Potomac’’), and West Penn Power 
Company (“West Penn”), electric utility subsidiary 
companies of Allegheny Power System, Inc., a 
registered holding company, have filed with this 
Commission a post-effective amendment to the 
application-declaration in this proceeding pursuant to 
Section 9(a) of the Public Utility Holding Company Act 
of 1935 (“Act”) regarding the following proposed 
transaction. All interested persons are referred to said 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


Pursuant to prior authorization in this proceeding 
(HCAR No. 19090), West Penn and Continental Illinois 
National Bank and Trust Company of Chicago entered 
into a certain lease (“Master Lease”) dated March 31, 
1975, for 212 coal cars to be used for transportation of 
low sulfur coal to the Harrison Generating Station at 
Shinnston, West Virginia. The low sulfur coal was to be 
blended to meet then applicable sulfur emission 
standards. West Penn owns a 50% interest in the 
Harrison Station and Monongahela and West Penn 
each own a 25% interest. To ensure, among other 
things, division of leasing costs among the companies 
on the basis of their ownership interest in the Harrison 
Station, Monongahela and Potomac have each 
subleased an individual 25% interest in the cars from 
West Penn. 


Applicants-declarants state that the applicable sulfur 
emission standards for the Harrison Station are in a 
state of transition and that it now appears that 106 coal 
cars (“Gondola Cars”) will not be required. In order to 
offset the cost of railcars not required to meet their 
needs, Monongahela, Potomac, and West Penn, 
(collectively “the Companies”) propose to sublease 
their respective interests in the Gondola Cars pursuant 
to an Agreement of Sublease (“Sublease”) with Sunoco 
Energy Development Company (“Sunedco”). The term 
of the Sublease is until June 17, 1990, the termination 
date of the Master Lease. The Sublease may be 
terminated prior thereto by either party at any time after 


SEC DOCKET/1245 





12 months from acceptance of the Gondola Cars by 
Sunedco by giving six months notice. 


The Master Lease is, with some minor exceptions, 
incorporated into the Sublease. Daily rentals, exclusive 
of maintanence, repair and other similar expenses, 
average $8.68 per car for the life of the Master Lease. 
The Master Lease provides for graduated semi-annual 
rental payments comprised of rental charges of 
approximately $4.97 per car per day, $8.03 per car per 
day and $13.04 per car per day for the first 10 
semi-annual payments, respectively. It is stated that 
revenues from the Sublease to the extent received will 
be accounted for by West Penn, Monongahela and 
Potomac as a credit to FPC Account 151, Fuel Stock, in 
an amount equal to the payments under the Master 
Lease charged this account and will be reflected in any 
West Penn, Monongahela and Potomac fuel 
adjustment clause. Any revenue received under the 
Sublease in excess of payments under the Master 
Lease will be credited to FPC Account 253, Other 
Deferred Credits, and will be credited back to said FPC 
Account 151 when payments under the Master Lease 
exceed revenues from the Sublease or otherwise. 


The fees and expenses to be paid or incurred in 
connection with the transactions proposed in the 
post-effective amendment will be filed by amendment. 
The West Virginia Public Service Commission has 
jurisdiction over the sublease by Potomac Edison and 
Monongahela of their respective interests in the 
Gondola Cars. No other state commission or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person, may not later than June 19, 1978, request in 
writing that a hearing he held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said post- 
effective amendment to the application-declaration 
which he desires to controvert; or he may request that 


he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended, or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
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ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20561/May 26, 1978 


In the Matter of 


COLUMBIA GAS OF OHIO, INC. 
COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 


COLUMBIA GAS OF MARYLAND, INC. 
99 North Front Street 
Columbus, Ohio 42315 


(70-6027) 


SUPPLEMENTAL NOTICE OF AMENDMENT OF 
PROPOSAL BY GAS UTILITY COMPANY TO INITIATE 
PROGRAM TO FINANCE HOME INSULATION 
INSTALLATION BY CONSUMERS 


NOTICE IS HEREBY GIVEN that Columbia Gas of 
Ohio, Inc. (“Columbia of Ohio”), a wholly-owned 
subsidiary of The Columbia Gas System, Inc., a 
registered holding company, has amended an 
application previously filed with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”) designating Sections 9(a) and 10 of the 
Act and Rule 40 promulgated thereunder as applicable 
to the proposed transaction. All interested persons are 
referred to the amended application for a complete 
statement of the proposed transaction. 





> 


ws 


On July 19, 1977, the Commission gave notice (HCAR 
No. 20115) of the filing of a proposal by Columbia of 
Ohio and six of its affiliated gas utility subsidiary 
companies of The Columbia Gas System, Inc., 
whereby those utilities would make loans to residential 
heating customers for the purpose of financing the 
installation of home ceiling insulation (“Program”). In 
September 1977 the applicants decided that 
implementation of the Program would be deferred in 
light of pending federal legislation having substantial 
potential impact on the Program. 


Such federal legislation is still pending. However, the 
State of Ohio has enacted a law requiring gas and 
electric utilities in Ohio to offer loans to customers to 
finance residential insulation under certain circum- 
stances. Columbia of Ohio is a gas utility in Ohio 
subject to the terms of the new law. Accordingly, it is 
proposed that Columbia of Ohio be excluded from the 
proposed system-wide program which will remain 
pending with respect to the other system gas utility 
companies and that Columbia of Ohio engage in a 
separate program (“Columbia of Ohio Program”) 
following the requirements of state law. 


Columbia of Ohio proposes to conduct, in accordance 
with the law of the State of Ohio and subject to the 
provisions thereof, a residential insulation financing 
program whereby Columbia of Ohio will lend amounts 
up to $750 to each of its qualified residential gas space 
heating customers for insulation of such customer’s 
Owner-occupied one-or two-family residence and to 
enter into an installment loan sales agreement 
containing a promissory note with such customer. 


On November 29, 1977, Amended Substitute Senate 
Bill No. 127 took effect as the law of the State of Ohio 
codified as Section 4933.021 of the Ohio Revised Code. 
The new law is intended to promote conservation of 
fuel in dwellings. In essence, the new law requires 
public utilities in the State of Ohio to: 


1. Make available to each of the aforementioned 
home heating customers, upon request, a list of 
contractors who install dwelling insulation and are 
approved by the company or Better Business Bureau, 
together with a list of financial institutions that will 
finance such installations and their terms, and 


2. If a listed institution denies a loan to a home 
heating customer, then the utility must make available 
a loan of up to $750 per residential dwelling owner who 
is a home heating customer of the utility and who 
meets specific credit requirements established by the 
company. Columbia of Ohio is requiring that to qualify 
for a loan, a customer (1) must show that he attempted 
without success to obtain a loan from a lending 
institution, and (2) must have used service with a 
Columbia Gas distribution company for at least one 


year during which a prompt payment record was 
maintained. 


Under Section 4933.021 of the Ohio Revised Code, the 
interest charged on the loans may not exceed an 
actuarial annual percentage rate equal to four 
percentage points in excess of the discount rate on 
90-day commercial paper in effect at the Federal 
Reserve Bank, Fourth Federal Reserve District, at the 
time the loan is executed. At the end of the first year 
during which loans have been made,the company shall 
set the actuarial annual percentage rate of interest 
charged so that the revenues recovered from the 
interest will be equal to the costs of administering the 
loan program. If costs exceed the aforesaid four 
percent over the commercial paper discount rate, the 
excess must be assumed by the company. When costs 
are less than the revenue recovered from interest 
charges, customers, who had loans outstanding during 
that year, shall be credited in an amount in proportion 
to their respective loans and interest payments during 
that year. The credit will be applied against the 
customer’s unpaid balance or his bill the next year. 


Under the law, loans are to be paid in equal monthly 
installments and shall not extend more than 60 
months. Columbia of Ohio proposes to limit the term 
of loans to 36 months, require no down payment nor 
collateral and treat repayments within 90 days as cash 
incurring no interest charge. Section 4933.021 of the 
Ohio Revised Code provides that such promissory note 
shall not have an acceleration clause or provide for 
additional service charges on default. Losses on the 
notes are recoverable through rates as a cost of 
rendering service. 


Columbia of Ohio is also required by Section 4933.021 
of the Ohio Revised Code to ascertain if the customer 
borrower has obtained a certification by the contractor 
who installed the insulation that such insulation meets 
the standards adopted by the Ohio Board of Building 
Standards. “Do-it-yourself” purchases and installation 
of insulation are not included in the Columbia of Ohio 
Program. 


The Columbia of Ohio Program is designed to function 
on a break-even basis and is not expected to require the 
addition of any personnel. Financing for the Columbia 
of Ohio Program will be derived from _ internally 
generated funds. 


The availability of the Columbia of Ohio Program will 
be publicized and promoted through Columbia of 
Ohio’s operating areas through the use of funds 
previously allocated to advertising and promotion of 
conservation. The maximum amount of the loans to be 
made by Columbia of Ohio are not expected to exceed 
$1,000,000. 
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It is stated that no state commission and no federal 
commission, other than this Commission, must 
authorize the proposed Columbia of Ohio Program. 


NOTICE IS FURTHER GiVEN that any interested 
person may, not later than June 19, 1978, request in 
writing that a-hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact of law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as amended or as 
it may be further amended, amy be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
th Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20562/May 26, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5934/May 26, 1978 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20563/May 30, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5935/May 30, 1978 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20564/May 31, 1978 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6159) 


ORDER AUTHORIZING SALE AND LEASEBACK OF 
NUCLEAR FUEL 


Louisiana Power & Light Company (“Louisiana”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application and an amendment thereto with this 
Commission pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) as 
applicable to the proposed transaction. 


Louisiana proposes to enter into a lease with Bayou 
Fuel Company (‘‘Bayou”), under which Louisiana 
would lease nuclear fuel and incident facilities from 
Bayou. The nuclear fuel will be used to satisfy the fuel 
requirements of Louisiana’s Waterford Unit No. 3 
nuclear-fired electric generating facility under 
construction near Killona, Louisiana. Bayou will be a 
wholly owned subsidiary of Lehman Leasing, Inc. 
(“Lehman Leasing”), a leasing subsidiary of Lehman 
Brothers Kuhn Loeb, Inc., an investment banking firm. 


Louisiana currently has contracts for the supply of 
nuclear materials and services and for the fabrication 
of nuclear fuel cores to be used in Waterford 3. It is 
expected that the fabrication of the initial core will be 
completed in 1980, and that fuel loading of the initial 
core in the reactor will commence that same year. 
Immediately upon receipt of the order of the 
Commission in this matter, Louisiana will sell to 
Bayou its interest in the supply of nuclear fuel for the 
first core of Waterford 3 and simultaneously will enter 





> 


into a lease with Bayou. Bayou will pay Louisiana its 
book cost (including applicable allowance for funds 
used during construction) of such interest, which at 
February 28, 1978, was $7,999,259. 


Under the terms of the lease, Bayou will make 
additional payments to suppliers, processors and 
manufacturers necessary to carry out the terms of 
Louisiana’s contracts for nuclear fuel for Waterford 3 or 
Louisiana will make such payments and will be 
reimbursed by Bayou; Bayou may also make payments 
to future suppliers of nuclear fuel for Waterford 3 or 
Louisiana will make such payments, subject to 
reimbursement by Bayou. Bayou’s maximum com- 
mitment to make payments for nuclear fuel is 
$59,000,000 at any one time outstanding. 


Under the lease, Louisiana will be responsible for 
operating, maintaining, repairing, replacing, and 
insuring the nuclear fuel and for paying all taxes and 
costs arising out of the ownership, possession or use 
thereof. The term of the lease will be through June 1, 
2028; however, if either party gives written notice of 
termination by June 1, 1980, or any subsequent June 1, 
the lease shall automatically terminate on June 1 of the 
third following year. 


The obligation to make lease payments will commence 
with the term of the lease; they will be payable 


quarterly. These payments will include (A) a quarterly 
lease charge, which will represent an administrative 
charge of 1/8 of 1% per annum of the stipulated loss 
value, aS payable by Bayou to Lehman Leasing, and 
Bayou’s other allocated operational costs and (B) a 
burn-up charge equal to the cost of the nuclear fuel 
consumed while it is in the reactor and producing heat. 
Prior to commercial operation of Waterford 3 or when 
the nuclear fuel is not in the reactor and producing heat, 
Louisiana may elect to capitalize quarterly lease 
charges or daily portions thereof so long as the amount 
of credit still available to Bayou under its $60,000,000 
credit agreement with Security Pacific National Bank 
(“Band”) exceeds the sum of the stipulated loss value 
of the nuclear fuel, the amount of such charges, and 
$1,000,000. Louisiana may consequently, subject to 
the foregoing limitation, defer rental payments until 
those times during commercial operation when the 
nuclear fuel is in the reactor and producing heat in the 
production of electric energy. 


Louisiana may terminate the lease at any time. Bayou 
may terminate the lease under certain circumstances, 
including, among others, if it becomes subject to 
certain adverse rules, regulations or declarations with 
respect to its status or the conduct of its business, if 
there is a nuclear incident of sufficient magnitude, and 
by notice of a desire not to renew the lease by June 1, 
1980, or by any subsequent June 1 followed by the 
lapse of three years. Upon the occurrence of any event 


of termination, title to the nuclear fuel shall 
automatically be transferred to Louisiana. Within 120 
days, but not less than 90 days after notice of 
termination, Louisiana will be unconditionally 
obligated to purchase the nuclear fuel from Bayou at a 
purchase price equal to the sum of the stipulated loss 
value of the nuclear fuel plus the termination rent 
(defined as an amount which, when added to the 
stipulated loss value then payable by Louisiana, will 
enable Bayou to retire all of its obligations under the 
credit agreement at their respective maturities) both 
computed as of the day of purchase. Upon 
consummation of such purchase, all obligations of 
Louisiana under the lease will terminate except to the 
extent provided therein. 


Upon the occurrence of an event of default, Bayou may 
(A) treat the event of default as an event of termination 
with the results specified in the proceeding paragraph 
and proceed at law or in equity for enforcement of the 
applicable provisions of the lease or for damages, 
and/or (B) it may terminate the lease. If Bayou 
terminates the lease as a result of the occurrence of an 
event of default, Louisiana’s interest in the nuclear fuel 
will terminate and Bayou may take possession of the 
nuclear fuel and sell it. In the event of such a 
termination, Bayou may recover from Louisiana 
damages and expenses resulting from the breach of the 
lease, al! accrued unpaid amounts owed to it by 
Louisiana, and liquidated damages. 


Louisiana proposes to charge the rent under the lease 
to fuel expense and to account for the transaction as a 
lease rather than a purchase. 


Under the terms of the lease, the amount of the 
quarterly lease payments by Louisiana will be 
measured by,among other things, the amount of costs 
incurred by Bayou in connection with its acquisition of 
the nuclear fuel. Bayou has advised Louisiana that it 
will finance its obligations under the lease through the 
credit agreement with the Bank. As required by the 
lease, Louisiana would approve of Bayou’s entry into 
the credit agreement. 


Under the credit agreement, Bayou would issue and 
sell its commercial paper, supported by an irrevocable 
letter of credit issued by the Bank. Bayou proposes to 
use Lehman Brothers Kuhn Loeb, Inc., or Lehman 
Commercial Paper, Inc., (collectively or separately 
referred to as “Lehman”) as dealers in connection with 
the sale of the commercial paper, which sale will be at 
a rate expected to be equal to the best rate available 
(including a 1/8 of 1% per annum dealer discount) 
consistent with prudent marketing considerations. 
Marine Midland Bank (“Depositary”) would, under a 
depositary agreement, act as issuing agent for Bayou’s 
commercial paper. Under the credit agreement, Bayou 
could also make revolving credit borrowings to be 
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evidenced by its promissory notes when it is 
impossible or impracticable to issue commercial 
paper. The term of the credit agreement will be through 
June 1, 2028; however, if any party gives written notice 
of termination by June 1, 1980, or any subsequent June 
1, the credit agreement shall automatically terminate 
on June 1 of the third following year. 


In consideration for the issuance of the letter of credit, 
Bayou will pay the Bank a quarterly fee of 1% per 
annum (computed on the basis of a 365-day year) on 
the average principal amount outstanding of Bayou’s 
commercial paper (determined on a daily basis). In 
addition, Bayou will pay the Bank a commitment fee at 
a rate per annum (based on a 365-day year and actual 
days elapsed) of 1/4 of 1% of the difference between 
the Bank’s commitment of $60,000,000 and the total 
principal amount of outstanding commercial paper, 
provided that no commitment fee shall be paid when 
the amount of outstanding commercial paper exceeds 
$45,000,000. Should there be a drawing under the letter 
of credit, Bayou may reimburse the Bank either in 
immediately available funds or by means of a revolving 
credit borrowing. 


Each promissory note issued to evidence a revolving 
credit borrowing shall bear interest (computed on the 
basis of a 365-day year and payable quarterly) on the 
unpaid principal amount thereof at an interest rate 
equal to 120% of the base rate in effect from time to 
time. Base rate is the greater of: (A) the Bank’s prime 
rate for 90-day commercial loans to substantial and 
responsible commercial borrowers, as such rate may 
change from time to time, or (B) the latest 3-week 
moving average interest rate payable on 90- to 119- day 
dealer-placed commercial paper as published weekly 
by the Federal Reserve Bank of New York. 


The aggregate amount of Bayou’s revolving credit 
borrowings and commercial paper at any time 
outstanding will not exceed the maximum credit limit 
under the credit agreement. 


Louisiana has been advised by Bayou that the Bank will 
grant participations in the loan arrangements 
evidenced by the credit agreement to other commercial 
banks and that the Bank will receive an assignment of 
the rents and other obligations under the lease as 
security for, among other things, the Bank’s letter of 
credit and its loans under the credit agreement. Bayou 
has also advised that the Bank will receive a security 
interest in the nuclear fuel. Louisiana will agree in the 
lease to acknowledge notice, and agree to the terms, of 
the assignment. Louisiana further understands from 
Bayou that Lehman Leasing will guarantee the 
payment of up to 15% of the obligations of Bayou 
under the credit agreement. 
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The fees, commissions and expenses to be incurred in 
connection with the proposed transaction are estimated 
at $51,000, including legal fees of $46,000. The 
Louisiana Public Service Commission has issued a 
letter of non-opposition with respect to the proposed 
transaction. The United States Nuclear Regulatory 
Commission has leasing and regulatory jurisdiction 
over the ownership, possession, storage and handling 
of the nuclear fuel involved in the transaction. It is 
stated that no other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20533), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commision, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20565/May 31, 1978 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6128) 


ORDER AUTHORIZING ACQUISITION OF MUNICIPAL 
DISTRIBUTION SYSTEM 


om 


X 





Alabama Power Company (“Alabama”), a public-utility 
subsidiary company of The Southern Company 
(“Southern”), a registered holding company, has filed 
an application and amendments thereto with this 
Commission pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the proposed transaction. 


Alabama proposes to acquire the electric distribution 
system (“Distribution System”) of The Utilities Board 
of The Town of Fulton, Alabama (the “Board”) from the 
Board. Alabama presently serves the Board with its 
electric power requirements and the Board resells such 
power to its customers in the Town of Fulton, 
Alabama. The Board presently serves seventeen 
commercial customers and 163 residential customers. 
Upon consummation of the acquisition, Alabama 
would serve the Board’s customers and the Board 
would discontinue selling power. Alabama states that 
it has been advised by the Board that the Board seeks 
to sell the facilities because the limited number of 
customers served and the associated revenues do not 
justify the maintenance of a staff of qualified 
engineers, electricians, and other technicians required 
for the maintenance and operation of the Distribution 
System. 


Alabama states that the total purchase price of the 
Distribution System is $120,000.00 and was arrived at 
through arms-length negotiations between Alabama 
and the Board. The original cost and the Board’s book 
cost of the Distribution System is $68,840.00, and, as 
of September 30, 1977, the applicable accumulated 
depreciation is $68,157.00. The reproduction cost 
depreciated of the Distribution System, including a 
reasonable rate of return over its remaining useful life, 
is $129,796.15. Alabama estimates that the addition of 
the Board’s existing customers as retail customers of 
Alabama will result in increased annual revenues to 
Alabama of $36,210.35, based on present rates. 


It is stated that upon acquisition of the Distribution 
System, the Distribution System will become part of 
the integrated transmission and distribution system of 
Alabama. The Distribution System is currently 
connected to Alabama’s transmission system at its 
Scotch Lumber Company Substation. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20535), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 


are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20566/May 31, 1978 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6148) 


ORDER AUTHORIZING SALE OF ELECTRIC UTILITY 
FACILITIES 


Louisiana Power & Light Company (“LP&L”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed a 
declaration with this Commission pursuant to Section 
12(d) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 44 promulgated thereunder regarding 
the proposed transaction. 


LP&L serves the present electric power requirements of 
an oil refinery (“Garyville Refinery”) located at or near 
Garyville in St. John the Baptist Parish, Louisiana. The 
Garyville Refinery is owned by Marathon Oi! Company 
(“Marathon”), a nonaffiliate. The Garyville Refinery is 
served at 13.8 KV through a 230/13.8 KV substation 
(“Frisco Substation”) which was constructed to serve 
the Garyville Refinery. Marathon is now proceeding 
with an expansion of the Garyville Refinery which will 
add approximately 42 MW to its electric power 
requirements. Additional substation capacity will be 
needed to serve this additional load. LP&L states that it 
is not in a position at this time to commit itself to 
finance the construction of this additional substation 
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capacity and that it has negotiated for the purchase by 
Marathon of that part of the Frisco Substation 
containing the transformation facilities and 13.8 KV 
switchgear, thereby putting Marathon in a position to 
effect the necessary expansion of capacity at its own 
expense as its own project, and thereafter to take 
service from LP&L at 230 KV. In order to divide 
ownership of the substation facilities in this manner, it 
will also be necessary for LP&L to sell Marathon that 
portion of the existing control house containing the 
13.8 KV switchgear and associated relaying, and a 
portion of the substation site and fencing. 


Accordingly, LP&L and Marathon have entered into an 
agreement dated March 27, 1978, for the sale of such 
assets, including real property, at its original cost of 
$1,428,361. To accomodate the proposed division of 
ownership, certain other items of equipment presently 
located in that portion of the substation to be retained 
by LP&L must be relocated and installed in that portion 
of the substation to be acquired by Marathon. LP&L 
will be reimbursed by Marathon for the relocation of 
such items. 


LP&L states it anticipates making equipment 
investments estimated at approximately $44,750 by the 
time Marathon takes service at 230 KV and an 
additional amount not exceeding $150,000 by the time 
the refinery expansion has been completed and 
Marathon’s load has increased by approximately 42 
MW. It is stated that such investments will, in effect, 
be financed by the proceeds of the proposed sales. In 
any event, Alabama considers these investments 
relatively minor if the revenues anticipated to result 
from the increased Marathon load are considered. 


LP&L further requests that the 60-day period provided 
by Rule 24(c)(1) within which the transaction proposed 
is to be consummated be extended through September 
30, 1978. 


No state or federal commission, 
Commission, has 
transaction. 


other than this 
jurisdiction over the proposed 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20534), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
be, and it hereby is, permitted to become effective 
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forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the 60-day period provided by Rule 24(c)(1) 
within which the proposed transaction is to be 
consummated be extended through September 30, 
1978. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20567 /May 31, 1978 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


(70-6171) 


NOTICE OF PROPOSED AGREEMENT CONCERNING 
THE FINANCING OF POLLUTION CONTROL 
FACILITIES 


NOTICE IS HEREBY GIVEN that Appalachian Power 
Company (“Appalachian”), an electric utility subsidiary 
company of American Electric Power Company, Inc., a 
registered holding company, has filed with this 
Commisison an application-declaration pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 9(a), 10 and 12(d) of the Act and 
Rule 44(b)(3) promulgated thereunder as applicable to 
the proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Appalachian states that in order to comply with federal 
and West Virginia environmental control requirements 
with respect to air and water quality it has under 
construction certain air and water pollution abatement 
or control and related facilities (“Facilities”) at Units 1 
and 3 of the Philip Sporn Plant (which units are owned 
and operated by Appalachian) and at its Mountaineer 





Plant, all of which are located in Mason County, West 
Virginia (collectively referred to hereinafter as 
“Projects”). It is estimated that the Projects will cost 
approximately $120,000,000. By resolutions adopted 
on June 17, 1974, and October 12, 1976, Mason 
County, West Virginia (“County”) determined that it 
would authorize and issue one or more series of its 
pollution control revenue bonds (“Revenue Bonds”), in 
a maximum amount of $80,000,000 with respect to the 
Mountaineer portion of the Projects and a maximum 
amount of $40,000,000 with respect to the Sporn 
portion of the Projects, to finance the acquisition, 
construction and installation of the Projects. 


Appalachian proposes to enter in to an agreement of 
sale (“Agreement”) with the County whereby the 
County will construct and install the facilities 
comprising the Projects. To finance the Projects, the 
County will issue Bonds in an initial principal amount 
of $40,000,000 (“Series A Bonds”) and additional 
Revenue Bonds in principal amounts presently 
estimated not to exceed $80,000,000, sufficient to 
cover construction cost of the Projects. The proceeds 
from the sale of the Series A Bonds will be deposited 
by the County with a bank or trust company as trustee 
(“Trustee’) under an indenture to be entered into 
between the County and the Trustee (the “Indenture”) 
pursuant to which the Series A Bonds are to be issued 
and secured. Such proceeds will be applied to payment 
by Appalachian of the purchase price in semi-annual 
installments over a term of years, and the assignment 
and pledge to the Trustee of the County’s interest in, 
and of the monies receivable by the County under, the 
Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Projects payable by Appalachian 
will be in such an amount (together with other monies 
held by the Trustee under the Indenture for that 
purpose) as will enable the County to pay, when due, 
(i) the interest on the Series A bonds, and additional 
Bonds and any refunding Bonds, (ii) the principal 
amount of the Series A Bonds, any additional Bonds 
and any refunding Bonds payable at the time of their 
respective stated maturities and (iii) amounts, 
including any accrued interest, payable in connection 
with any mandatory redemption of the Series A Bonds, 
any additional Bonds or any refunding Bonds. The 
Agreement will also obligate Appalachian to pay the 
fees and charges of the Trustee, as well as certain 
administrative expenses of the County. The Agreement 
will further provide that Appalachian may prepay the 
purchase price of the Projects in whole (i) upon the 
occurence of certain events by paying amounts 
sufficient to redeem all Bonds then outstanding, the 
fees and expenses of the Trustee, and all other 
amounts payable under the Indenture, or (ii) at any 
time by depositing monies in the Bond Fund (as 
defined in the Indenture) or delivering to the Trustee 


governmental obligations sufficient in eiher case to 
provide for the release of the Indenture in accordance 
with its terms. Upon prepayment of the entire purchase 
price of the Projects, Appalachian may terminate the 
Agreement. Appalachian may also prepay the purchase 
price in part, such payments to be paid to the Trustee 
for deposit in the Bond Fund, credited against the 
purchase price, and used for the redemption of 
outstanding Bonds in the manner and to the extent the 
outstanding Bonds are redeemable or subject to 
purchase as provided in the Indenture. 


Appalachian proposes to convey the Facilities at the 
Sporn and Mountaineer Plants, to the extent that they 
have already been constructed and are in place at the 
plant sites (the “Existing Facilities”), subject to its 
first mortgage lien, to the county, and Appalachian will 
be entitled under the Agreement to be reimbursed from 
the proceeds of the Bonds for its costs of construction. 
The Existing Facilities will thereupon become part of 
the Projects which Appalachian will purchase from the 
County as provided in the Agreement. The amounts to 
be received by Appalachian in reimbursement of its 
cost of construction are expected to be applied to the 
payment of unsecured short-term indebtedness and for 
construction. Appalachian’s short-term debt was 
$102,380,000 as of May 17, 1978, and is expected to be 
not less than $125,000,000 at the time of issuance and 
sale of the Series A Bonds. Appalachian’s construction 
program for 1978 is estimated at $360,000,000. 


It is contemplated that the Series A Bonds will be sold 
by the County pursuant to arrangements with a group 
of underwriters represented by Goldman, Sachs & Co. 
and the interest rate will be fixed by agreement among 
the underwriters and the County Commission of the 
County. Although Appalachian will not be a party to 
the underwriting arrangements for the Series A Bonds, 
Appalachian will not enter into the Agreement unless 
the terms of the Series A Bonds and their sale by the 
County are satisfactory to it. 


Appalachian has been advised that the annual interest 
rates on obligations, the interest on which is tax 
exempt, historically have been and can be expected at 
the time of issue of the Series A Bonds to be 142% to 
2%% lower than the rates on obligations of like tenor 
and comparable quality, the interest on which is fully 
subject to federal income tax. 


The Series A Bonds will be dated on or about the first 
day of the month in which they are issued, will bear 
interest semiannually and will mature at a date or dates 
not more than 30 years from the date of their issuance. 
It is expected that the Series A Bonds will not be 
redeemable at the option of the County within 10 years 
from their issue date except under certain 
circumstances. Series A Bonds will be subject to 
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mandatory redemption under the circumstances and 
terms specified in the Indenture. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that the Virginia State 
Corporation Commission and the West Virginia Public 
Service Commission have jurisdiction over the 
proposed transactions. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 26, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the 
application-declaration which he desires to controvert; 
or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served personally or 
by mail upon the. applicant-declarant at the 
above-stated address, and proof of service (by affidavit 
or, in case of attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notice and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20568/May 31, 1978 


In the Matter of 
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PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


ASH CREEK MINING COMPANY 
Tulsa, Oklahoma 


(70-5868) 


SUPPLEMENTAL ORDER EXTENDING EXISTING 
AUTHORIZATION TO ENGAGE IN COAL EXPLORA- 
TION AND DEVELOPMENT PROGRAMS 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary of Central and South West 
Corporation (“CSW”), a registered holding company 
and Ash Creek Mining Company (“Ash Creek”), a 
subsidiary mining company, of PSO, have filed a 
post-effective amendment to their application- 
declaration, as amended, previously filed with this 
Commission pursuant to Sections 6, 7, 9(a), 10 and 12 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 43 and 45 promulgated thereunder 
regarding the following proposal. 


By order dated November 30, 1976 (HCAR No. 19777) 
PSO was authorized to organize and acquire all of the 
authorized common stock of a new coal mining 
subsidiary corporation, Ash Creek. PSO was also 
authorized to transfer mining subsidiary corporation, 
Ash Creek. PSO was also authorized to transfer to Ash 
Creek all of its existing coal interests in exchange for 
Ash Creek’s common stock in an aggregate par value 
equal to PSO’s capital costs relating to the coal 
interests. Pursuant to this authorization, PSO 
transferred to Ash Creek properties having a cost basis 
of $3,839,040 in return for 383,904 shares of common 
stock, par value $10 per share, of Ash Creek. Additional 
properties have not yet been transferred and remain in 
PSO ownership. PSO also was authorized to make 
through December 31, 1977, short-term loans to Ash 
Creek, via either open account advances or evidenced 
by notes, in an aggregate amount not to exceed 
$12,500,000 at any time outstanding, to finance Ash 
Creek’s fuel programs. That authorization has 
subsequently been extended pursuant to Supplemental 
Commission Orders (HCAR Nos. 20329, 20414, 20476 
and 20505). 


PSO and Ash Creek now request that the authorization 
be further extended for a 2 month period ending July 
31, 1978. During this period, no transfers to Ash Creek 
of the coal interests remaining in PSO will be made. 


Ash Creek will report to the Commission, to the extent 
required by Rule 24 promulgated under the Act, on 
interest acquired and disposed of, operations 
undertaken and expenditures made pursuant to the 
extended authorization herein requested. 





No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. Fees and expenses to be 
incurred in connection with the proposed transaction 
are estimated at $50. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that the application-declaration, as further 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder that the authorization 
previously granted and permitted Ash Creek to make 
short-term borrowings from PSO to the extent of an 
aggregate amount not to exceed $12,500,000 and to 
expend such funds in fuel exploration and development 
programs be extended, effective forthwith, until July 
31, 1978, subject to the proviso that any interest 
thereby acquired or developed be for the sole purpose 
of providing for the fuel needs of Northeastern plants 
#’s 3 and 4 and subject further to the proviso that no 
transfers to Ash Creek of the coal interests remaining 
in PSO be made during this extension period. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the price of coal 
sold by Ash Creek to PSO and to all other aspects of 
the application-declaration, as now amended, not 
specifically ordered herein. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20569/June 1, 1978 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 10004 


MICHIGAN POWER COMPANY 


MICHIGAN NATURAL GAS COMPANY 
Three Rivers, Michigan 49093 


(70-4389, 70-5213, 54-249) 


MEMORANDUM OPINION AND ORDER FOR 
REDEMPTION OF PREFERRED STOCK 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, and two of its 
subsidiaries, Michigan Power Company (“MPC”)! , a 
gas and electric utility company, and Michigan Natural 
Gas Company (“NGC”)2, an inactive company for the 
time being, have filed a plan with this Commission 
pursuant to Section 11(e) and other applicable 
provisions of the Public Utility Holding Company Act 
of 1935 (‘‘Act”) and rules promulgated thereunder. The 
overall plan, originally filed June 6, 1972, but amended 
on October 12, 1976, involves several though related 
steps. Only the first two, the negotiation of a $7 million 
bank line of credit for MPC and the redemption of its 
preferred stock, have been noticed.2 We have 
authorized the bank borrowings,4 and before us now is 
the proposed redemption of the preferred stock. 


We do not now consider the later steps. They include 
the transfer of the gas properties to NGC, its 
recapitalization and refinancing incident to the 
transfer, and the eventual divestiture of the gas 
business by AEP and MPC. The redemption of the 
preferred stock, proposed in this phase of the plan, will 
facilitate the subsequent transactions, which must be 
concluded to satisfy AEP’s long standing commitment 
to divest the gas properties of MPC in accordance with 
the requirements of Section 11(b)(1) and other 
provisions of the Act. 





1 MPC, organized in 1904 as Houghton County Gas 
and Coke Company, was renamed Michigan Gas and 
Electric Company in 1917. The present name was 
adopted on March 1, 1969. 


2 NGC was organized to acquire the gas business of 
MPC, American Electric Power Company, Inc., 43 SEC 
407, 420 (1967). 


3 American Electric Power Company, Inc., HCAR No. 
19794 (December 6, 1976). 


4 American Electric Power Company, Inc., HCAR No. 
19828 (December 30, 1976). 
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1. Acquisition of MPC Common Stock and Related 
Transactions 


For about 20 years MPC was an independent utility 
company.° It distributes electricity and gas in 
southwestern Michigan, and gas alone in a separate 
territory around Houghton in Michigan’s upper 
peninsula. Indiana & Michigan Electric Company, a 
subsidiary of AEP, which serves the adjacent parts of 
Michigan at retail, has been its principal source of 
wholesale power for about 50 years. Gas is supplied by 
nonaffiliated pipeline companies. 


In 1966 AEP and Michigan Gas Utilities Company 
(“MGU”), an independent gas utility company which 
serves a neighboring area of southern Michigan, joined 
to acquire control of MPC. AEP was to retain the 
electric properties and MGU would buy the gas 
properties. As then presented to us, AEP was to 
acquire at least 90% of the common stock of MPC, 
through a cash tender offer of $115 per share. AEP 
would organize two new subsidiaries, to which would 
be transferred the electric and gas properties 
respectively at an aggregate price sufficient to permit 
the retirement of the MPC’s bank and long-term debt, 
the redemption of its preferred stock and distribution 
of $115 per share to its common stock-holders, 
essentially AEP. The new gas company would be sold 
to MGU at an estimated price of about $18.4 million, 
which included an agreed allocation of the substantial 
premium being paid for the common stock. AEP’s net 
cost of the electric business was estimated at about 
$14 million.6 


We approved the propsoed tender offer for MPC’s 
common stock, subject to AEP’s commitment to sell 
the gas properties of MPC, which otherwise AEP could 
not acquire under the standards of Section 10(c) and 
11(b)(1). AEP acquired, by tender, 98.2% of MPC’s 





5 Pursuant to our finding that MPC was not retainable 
by the Middle West Corporation, a registered holding 
company, (Middle West Corporation, 15 SEC 309, 
320-21, 323 (1944), MPC was divested through a public 
sale of its stock in 1947. Michigan Gas and Electric 
Company, 23 SEC 391 (1946). 


6 In effect AEP was purchasing the assets of MPC ata 
total cost of about $32 million, of which $23.5 million 
was paid for the common stock having a book value 
(reflecting the net original cost of acquired properties) 
of about $10 million. A premium of over $13 million 
was paid by AEP for MPC’s common stock. See 
American Electric Power Co., Inc., 43 SEC 407, 416-417 
(1967). 
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common stock,” and later acquired the remaining 
stock pursuant to a Section 11(e) plan.? We also 
authorized the sale of the gas properties to MGU, and 
the order we issued reserved jurisdiction with respect 
to further approvals relating to the disposition of the 
gas properties. 


Subsequently, the original application was amended, 
pursuant to which MPC would retain its electric 
properties and continue as an electric utility subsidiary 
of AEP. The gas properties would be transferred to 
NGC (then named MacLane Gas Company) and sold to 
MGuU at a price estimated at $20,696,456, in accordance 
with the original agreement of July 1, 1966,19 and 
MPC’s preferred stock would be redeemed at the 
voluntary redemption price then totaling $1,584,200. 


In substance, about $14 million of the price for the gas 
properties was to be paid to AEP, $3 million in 
reimbursement of open account advances and about 
$11 million as a special dividend. MPC was to redeem 
its preferred stock and apply the remaining $5 million 
to payment of its bank loans and the current liabilities 
associated with the gas business. The price to be paid 
by MGU included reimbursement, through the special 
dividend, of about $7.1 million of the $13.6 million 
premium AEP had paid for MPC common stock. The 
capitalization of MPC, as an electric utility, would be 
reduced to about $5 million of debt and $7.5 million of 
common equity. 


Our order of October 25, 1968,1! granted the 
application, as thus amended. We found, among other 
things, that the proposed transactions, including the 
redemption of the preferred stock, were “necessary or 
appropriate to effectuate the provisions of Section 
11(b).” The time for consummation was subsequently 





7 American Electric Power Company, Inc., 43 SEC 407 
(1967). 


8 American Electric Power Company, Inc., 43 SEC 942 
(1968), plan enforced by order, dated February 25, 
1969, of the Federal District Court, W.D. Michigan, 
Civil Action No. 6003. 


% = % 


9 American Electric Power Company, Inc., HCAR No. 
15800 (July 24, 1967). 


10 The price under the contract included provision for 
adjustment for property additions and other changes. 


11 American Electric Power Company, Inc., HCAR No. 
16196. 


~ 





extended.12 However, by letter dated August 21, 1969, 
AEP informed us that, by mutual consent, the 
agreement with MGU was cancelled because MGU had 
not been able to obtain the necessary financing. 


2. MPC’s Assets, Liabilities, Capitalization and 
Income 


Table | consists of condensed balance sheets of MPC 
on December 31, 1965, immediately before its 
acquisition by AEP, and December 31, 1977. 


originally totaling 2,500 shares, was placed privately in 
1950. It is held by one person. It is redeemable at par 
and is reduced through a sinking fund at the rate of 
2%2% per year. The outstanding shares and the 
redemption prices at December 31, 1977, were: 


Table |! appears on page 1258 
At December 31, 1965, MPC had outstanding first 


mortgage bonds of $5,050,000 in principal amount. The 
bonds were issued under a single indenture covering 


TABLE I 
000s omitted 





Current assets 
Electric plant, net 
Gas plant, net 
Common plant, net 
Other assets 

Total assets 


Current liabilities 

Reserve for rate reductions 
Long-term debt 

Advances from AEP 


Total liabilities 
Deferred income taxes 
Other deferred credits 
Preferred stock, including 

$10,698 premium 
Common stock and premium 
Retained Earnings 


Total 


a/ 


Includes $1.2 million of 


1965 1977 
$2,938 
9,185 
9,425 
173 

45 
$21,266 


$16,271 
20,635 
26,172 
67 
1,418 a 


1,124 
5,050 


6,550 
10,250 


$8,554 
1,124 
639 


$29,048 
9,233 
1,080 


1,580 
6,218 


3,651 


1,511 
7,096 
16,595 


$21,766 


prepaid property taxes and $6,000 of 


sinking fund deposit for 1978 retirement of 4.90% preferred. 


MPC has outstanding two series of preferred stock, 
$100 par value per share. The $1.4 million of the 4.4% 
series, redeemable at $102 per share, was sold to the 
public in 1947 at $101 per share. The 4.9% series, 





12 HCAR No. 16379 (May 21, 1969). 


both utility properties, electric and gas. The series A 
bonds, $3.5 million, matured on June 1, 1976, and were 
paid by bank borrowing. At December 31, 1977, the 
remaining bonds, in three series, totaled $1,550,000. 


Net utility plant (electric and gas) was stated at $18.8 
million at December 31, 1965. It increased to about 
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TABLE II 


Par Value 


$1,400 ,000 


100 , 000 


$46.9 million at December 31, 1977. It was not financed 
by sale of bonds, as is customary. Since the gas 
properties were subject to divestment, it was not 
appropriate for MPC to create further long-term liens 
on the combined properties. It financed net additions 
by retained earnings, bank loans and open account 
advances from AEP. 


These AEP advances were made, from time to time, 
pursuant to orders of the Commission beginning in 
1967.13 Our orders specify that unless authorized by 
the Commission these open accounts will not be 
repaid so long as the MPC’s preferred stock is 
outstanding. AEP and MPC have also agreed that no 
principal or interest may be paid thereon in case of a 
divident default on the preferred stock and that if MPC 
is liquidated, the open account advances shall be 
subordinated to the preferred stock. 


Table Ill includes summary income statements of MPC 
for 1965 and for the five years, 1973-1977. 


Table I1! appears on page 1259 


It is clear from the foregoing that historically the gas 
properties have been a major asset of MPC and that in 
terms of net plant and revenues the gas business was 
the greater of its two utility operations. From 1965 to 
1977 senior charges for interest and preferred 
dividends increased from $231,000 to $1,170,000 or 5 
times, but net operating income increased only 2.7 
times. Coverage for senior charges declined from 6.35 
to 3.29. 





13 HCAR Nos. 15872 (October 10, 1967); 16051 (May 2, 
1968); 16383 (May 26, 1969); 16559 (December 16, 
1969); 16915 (November 25, 1970); 17405 (December 
21, 1971); 17508 (March 23, 1972); 17825 (December 21, 
1972); 18232 (December 27, 1973); 18686 (December 4, 
1974); 19297 (December 16, 1975); 19820 (December 23, 
1976); and 20356 (December 30, 1977). The last order 
extended to authorization up to $12,000,000 through 
December 31, 1978. 
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Redemption 
Price 


Redemption 
Cost 


102 
100 


$1,428,000 
100,000 


$1,528,000 


The following table compares the capitalization of MPC 
in 1965 and 1977. 


Table 1V appears on page 1259 


If the AEP advances are considered senior securities, 
the preferred stock would be junior to 32.8% of debt in 
1977 against 28.6% in 1965. The AEP advances, 
however, are subordinate in many respects to the 
preferred stock. If the preferred stock is considered 
junior only to the long-term debt now representing only 
12.8% of total capitalization, senior charges, 
excluding interest on the AEP advances, are covered 
8.2 times. 


3. The Present Proposal and 
Antecedents 


its Immediate 


About three years after termination of the agreement 
with MGU, AEP, MPC and NGC (MacLane Gas 
Company) filed a plan under Section 11(e) of the Act 
which outlined a program for ultimate divestiture of the 
gas properties. They requested approval only of Part | 
thereof, proposing the transfer of these properties to 
NGC and the retirement of MPC’s preferred stock. NGC 
would purchase the properties for about $25.1 million 
as of December 31, 1971.14 This price also included the 
$7.1 million allocated to the gas business. AS before, 
most of the price would be distributed to AEP in 
payment of open account advances and as a special 
dividend. 


MPC’s preferred stock would be retired, for cash, at $70 
a share for the 4.40% series and at $85 a share for the 
4.90% series or such other amount as the Commission 
might determine. The application stated that these 





14 Upon acquisition of these assets NGC would record 
the $7.1 million in “Gas Plant acquisition Adjustment” 
account and immediately write it off against “Premium 
on Capital Stock” account. See American Electric 
Power Company, Inc., HCAR No. 18007 (June 19, 
1973), note 5. 





TABLE III 
000s omitted 





1965 a/ 1973 a/ 1974 a/ 1975 1976 b/ 1977 
Revenues: 
$ 4,666 Electric $8 , 308 $9,342 $11,349 $12,593 $19,574 
6,569 Gas $19,468 $23,359 $27,172 35,862 43,014 
$11,235 $27,776 $32,601 $38,521 $48,455 $62,588 











Net utility operating 

income: 
$702 Electric $1,216 $1,994 $1,564 $1,804 
725 Gas 1,622 2,736 937 2,016 
$1,427 Operating income $2,838 $4,730 $2,501 $3,820 
Other - net (5) (24) 10 27 

Income before 

charges $2,833 $4,706 $2,511 $3,847 











Interest to AEP $702 $941 $687 $702 
Other interest 438 594 410 401 
Preferred dividends 68 67 67 67 
Senior charges $1,208 $1,602 $1,164 $1,170 











Coverage of senior 
charges 2.35 2.94 2.16. 1.64 3.29 


As reported on FPC Form 1. In 1974, MPC changed its accounting method 
with respect to unbilled revenue and received retroactive refunds from 
gas suppliers to be shared with its own customers. The $1.7 million 
addition to 1974 income for the nonrecurrent cumulative effect of the 
accounting change is omitted from this table. MPC retroactively 
restated its income, and as restated, net income before charges was 
$2,859 and $4,681 for 1973 and 1974 respectively. 


Reported income for 1976 was restated to reflect an FPC reduction in 
wholesale rates of MPC's associate company. The net effect after 
deducting refunds to MPC customers and related tax adjustments, was to 
reduce electric revenues $269,000, but to increase 1976 electric operating 
income $166,000 and other income $4,000... The Table shows the restated 
amounts. 


TABLE IV 
000 omitted 


1965 1977 
Amount 4% Amount % 


Long-term debt $5,050 28.6 $6,550 ‘ 
Preferred stock 1,580 9.0 1,511 LF 
Advances from AEP See semen 10,250 20. 

Senior $6,630 37.6 $18,311 35. 
Deferred taxes 1,124 6.4 9,233 18. 
Common equity 9,869 56.0 $23,691 46. 

Capitalization $17,623 100.0 $51,235 100. 
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prices proposed were “fair and reasonable” in the light 
of currently prevailing divident rates for preferred stock 
of utility companies. A notice of filing was issued, 5 
and a copy thereof was mailed to each preferred 
stockholder of record. 


Preferred stockholders filed objections to the prices at 
which the preferred stock would be retired and 
requested a hearing. They urged that under MPC’s 
charter and Michigan law the gas properties, a major 
asset of MPC, may not be sold or transferred by MPC 
without their consent. This was disputed by AEP and 
MPC, but their memorandum of February 21, 1973, 
acknowledged that the question “is not entirely free of 
doubt and would probably be resolved only after 
protracted litigation.” 


The companies also argued that, since AEP was 
committed to dispose of MPC’s gas properties to 
satisfy the requirements of Section 11(b)(1) and the 
retirement of preferred stock was a step toward such 
divestment, the rights of preferred stockholders under 
Section 11(e) are governed by the investment value of 
the preferred stock in light of current yields. They 
urged that the Commission should approve the plan 
which, if necessary, may be enforced pursuant to 
Section 18(f) of the Act.17 By thus retiring the 
preferred stock—against the will of the preferred 
stock-holders if need be—the companies apparently 
hoped to avoid the issue of transfer of the gas properties 
to NGC under Michigan law. The preferred 
stockholders disagreed with these and other 
contentions, urging also that when AEP agreed to the 
divestment of the MPC gas properties it also undertook 
unconditionally to redeem the preferred stock at the 
voluntary redemption prices. 


In view of these disputes the companies proposed to 
seek once more a purchaser for the gas business. We 
granted the necessary exception from competitive 
bidding, noting hopefully that “with an actual cash 





15 HCAR No. 17802 (December 12, 1972). 


16 The memorandum continued: “Such litigation 
would create a cloud on the title to the gas properties 
and might very well delay the sale of the gas properties 
pending the conclusion of the litigation.” 


17 The application stated that the companies would 
subsequently determine whether to request, pursuant 
to Section 11(e), that the Commission apply for judicial 
enforcement of the plan. 
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purchaser on hand, the parties may be persuaded to 
come to terms on the issues that now divide them.”18 


The exception from competitive bidding was for a 
period of 90 days, which was later extended for another 
90 days. 19 AEP found no purchaser; it sought no 
further extensions; and three years later the plan was 
amended, as noted, to provide for the redemption of 
the preferred stock. The companies still regard 
payment of the voluntary redemption prices as a 
debatable question, and the plan includes a condition 
calling for affirmative findings by us, which Section 
11(e) requires in every case, that the plan is 
“necessary” and is “fair and equitable” to persons 
affected thereby. 


4. The Statutory Requirements for Approval of Plan 


Section 11(e) requires that, to be approved, the plan, as 
submitted or modified, must be found “necessary” to 
effectuate the provisions of Section 11(b). Necessity 
does not a that the plan be the only path of 
compliance. 0 Other routes are normally available, and 
any one, so long as it is practicable and satisfies 
statutory requirements in other respects, is necessary 
within the meaning of Section 11(e). 


We have previously concluded that the redemption of 
the MPC preferred stock was appropriate as a step 
toward divestment of the gas properties by sale to 
MGU. It is equally appropriate, and we so find, when 
the redemption is a prelude to the transfer to NGC 
pending an eventual sale to a purchaser not yet in 
sight. 


A proposal to retire MPC’s preferred stock at 
investment value would also serve the same purpose, 
but only theoretically. It would not be an appropriate 
alternative to redemption. For that route toward 
compliance with Section 11(b), as we have learned, is 
beset with controversy and hazards of litigation, and, 
as AEP and MPC acknowledged, may actually delay the 
ultimate objective of divestment. In the practical 
administration of Section 11(e), as in so much else, the 
straight line still is the shortest path to compliance 
with Section 11(b). 





18 HCAR No. 18807 (June 19, 1973). 


19 HCAR No. 18119 (October 10, 1973). 


20  ahti v. New England Power Association, 160 F. 2d 
845, 850 (C.A. 1, 1947); Commonwealth & Southern 
Corp. v. SEC, 134 F. 2d 747, 751-752 (C.A. 3, 1943); 
Pennsylvania Edison Co., 23 SEC 148, 156-157 (1946). 





_ Wealso find the plan fair and equitable. It is obviously 

» fair to the holders of the preferred stock which MPC 
may redeem at the redemption prices the plan now 
proposes. There is no need to explore what the 
investment value of the preferred stock is now or was in 
1972. It is sufficient to review how the proposal to retire 
MPC’s preferred stock originated, why it became 
necessary, and whose needs and interest it was meant 
to serve. 


When a holding company acquires the common stock 
of a public utility company, Section 10 does not 
ordinarily require the acquisition or retirement of the 
utility’s preferred stock.©' An appropriate amount of 
preferred stock is normally included in the 
capitalization of an operating utility company, and 
MPC was recapitalized to comply with the 
requirements of Section 11(b), and its 4.40% preferred 
stock, the larger by far of the two series, was issued 
under the standards of the Act. When AEP proposed its 
tender offer in 1966, MPC’s capitalization was 
consistent with our statutory standards, as shown in 
Table IV, supra, and 1965 gross income covered 
interest and preferred dividends 6.37 times. 


There is no way that AEP could have secured our 
approval to acquire MPC without providing for 
substantial changes in MPC. AEP is a registered 
holding company whose utility subsidiaries comprise 
an integrated electric system, and its proposal to 
acquire MPC was intended as a modest addition to 
AEP’s electric system. There was no place in its 
system operations for the gas properties of MPC, and 
Sections 10(c) and 11(b) barred their acquisition 
without an appropriate condition for divestment. This 
was conceded by AEP, and it entered into an 
agreement to sell the gas properties to MGU, for which 
it also requested our authorization. 


The commitment to divest materially altered the status 
of the preferred stock of MPC, since the gas properties 
then constituted more than 50% of MPC in terms of net 
plant and revenues.““ The proposal to redeem the 
preferred stock avoided a controversy with the 
preferred stockholders, which was to surface in 1972 
when they were offered substantially less. Litigation 
with the preferred stockholders in 1966-1968 could 
have jeopardized what then seemed a sure sale to 





21 j/linois Power Company, 44 SEC 140, 148-152 
(1970). 


22 in 1977 net gas plant was about 56% of total utility 
plant and gas revenues were about 68.7% of total 
utility revenues. 


MGU. It also made it unnecessary to explore at the 
hearing whether we should under Section 10(b) impose 
an express condition to our approval of the common 
stock acquisition that would require AEP to make a 
“fair offer” to the preferred stockholders of MPC.23 The 
proposal by AEP to retire the preferred stock at the 
redemption price obviously was a “fair offer” that no 
preferred stockholder could legally refuse. 


Having acted upon our order by acquiring the MPC 
common stock, AEP cannot elect to repudiate its own 
proposal for redemption of MPC’s preferred stock. The 
undertaking to redeem and the commitment to divest 
were equally essential to meet the requirements of 
Section 10, and our order approving AEP’s proposal to 
acquire the MPC common stock was predicated upon 
both. The 1972 plan to pay substantially less was a 
much delayed afterthought, which introduced 
controversial issues that, sub silentio, were laid to rest 
several years before without a contest by specifying 
the price at which the preferred stock would be 
redeemed. It seems that, in the absence of a buyer in 
1972, AEP and MPC found the leisure to litigate that 
AEP could not afford in 1966 when AEP was involved in 
another dispute concerning the acquisition of MPC. 


Under Section 10(b)(2) we must consider whether in 
case of an acquisition of securities the price is 
reasonable. When we concluded that the price for the 
MPC common stock was “a fair one, albeit in the upper 
part of the range of fairness,”“* that determination 
took into account the cost of redeeming the preferred 
stock. The modified proposals for effectuating the 
transfer and sale of the gas properties and related 
transactions submitted to us in 1968 continued to 
include the proposed redemption of the preferred 
stock, and all transactions were authorized or approved 
by us under the applicable provisions of the Act, 
including Section 11. To the extent necessary or 
helpful we reaffirm, and we so find with respect to the 
pending Section 11(e) plan, that redemption of the 
preferred stock in this case is the fair and equitable 
price to relieve the preferred stockholders from the 
substantial risks to which AEP exposed them in order 
to acquire control of MPC. 





23 The last sentence of Section 10(b) provides: 


“The Commission may condition its approval of the 
acquisition of securities of another company upon 
such a fair offer to purchase such of the other 
securities of the company whose security is to be 
acquired as the Commission may find necessary or 
appropriate in the public interest or for the protection of 
investors or consumers.” 


24 43 SEC at 418. 
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It is possible that in a future sale of the gas properties 
the price may be less than MGU had agreed to pay, and 
AEP will not recover, as it expected, the full price it 
paid for the gas properties. But that is not a risk that 
AEP can equitably transfer even in part to MPC’s 
preferred stockholders. It was AEP’s voluntary decision 
to purchase the common stock of MPC, a decision in 
which the preferred stockholders had no part and 
which did not and could not benefit them, that created 
the need for the drastic changes in MPC. Nor would it 
be fair to approve a plan which would reduce the price 
of retiring the preferred stock because in the 
intervening years yields on utility preferred stock have 
increased substantially, while AEP was alternately 
waiting and searching for a purchaser willing to pay a 
price that AEP would accept. 


Section 11 does not contemplate that steps to ultimate 
compliance must be taken all at once.“Y Transactions 
to comply may be authorized and carried out in 
sequence as circumstances permit. In this case the 
redemption of the preferred stock would permit prompt 
transfer of the gas properties to NGC and an 
appropriate recapitalization of both companies. These 
transactions, when completed, would also open the 
way to a merger of MPC into Indiana & Michigan 
Electric Company, from whom MPC purchases its 
power. That should result in administrative savings and 
simplify rate regulation. 


5. Conclusion 


Our order will approve the amended Section 11(e) plan 
as necessary, and appropriate to comply with Section 
11(b) and as fair and equitable. The companies should 
proceed with dispatch to its consummation. To that 
end, AEP and MPC are hereby directed, within fifteen 
(15) days of our order, to take the necessary steps to 
call the preferred stock of MPC for redemption, at the 
price of $102 per share for the 4.40% series, and $100 
per share for the 4.90% series, plus accrued dividends. 
The redemption date shall be not more than sixty-five 
(65) days from the date of this order. 


IT IS ORDERED, accordingly, that the plan to redeem 
the preferred stock of MPC be, and it hereby is, 
approved pursuant to Section 11(e) and other 
applicable provisions of the Act and Rules, including 
Rule 24, promulgated thereunder; and 


IT 1S FURTHER ORDERED, that, AEP and MPC 
proceed with dispatch to redeem the preferred stock as 
herein directed; and 





25 Phillips v. SEC, 156 F. 2d 606, 609 (C.A. 2, 1946). 
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IT iS FURTHER ORDERED, that, as the record is not 


complete, jurisdiction, be, and hereby is, reserved with | 


respect to fees and expenses in the proceedings 
herein. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20570/June 1, 1978 


In the Matter of 


LYKES BROS., 
Tampa, Florida 


INC. 


(54-248) 


MEMORANDUM OPINION AND ORDER APPROVING 
PLAN UNDER SECTION 11(e) FOR COMPLIANCE 
WITH DIVESTITURE ORDER 


In our Memorandum Opinion and Order of April 6, 1978 
(HCAR No. 20487), we granted Lykes Bros., Inc. 
(“Lykes”) an exemption under Section 3(a)(1) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
from all provisions of the Act, except Section 11(b)(1), 
and pursuant to Section 11(b)(1) directed Lykes to 
dispose of its interest in the common stock of Peoples 
Gas System, Inc. (“Peoples”), a gas utility company. 
Lykes registered as a holding company for that 
purpose and has filed a plan (“Plan”) under Section 
11(e) to comply with our divestiture order. A notice of 
the filing of the Plan was issued on April 26, 1978 
(HCAR No. 20519). There have been no requests for a 
hearing. 


Lykes, a Florida corporation, and its several nonutility 
subsidiaries are engaged in a diversified line of ranch 
and farm product operations throughout Florida and in 
parts of Georgia and Texas. Its principal businesses 
are meat packing, cattle ranching and citrus farming. 
Lykes also controls a major commercial bank in 
Florida. At December 31, 1977, Lykes reported total 
assets of $62,380,266, including investments in, and 
advancements to, subsidiaries of $14,466,381. 
Excluding its bank subsidiary and Peoples, Lykes 


~ 





consolidated would be about a $145 million company. 
Lykes has issued and outstanding 18,792 shares of 
common stock held by approximately 177 share- 
holders. The stock is not actively traded. 


In June 1976, Lykes acquired substantially all of the 
voting and nonvoting common stocks of Peoples, a 
retail natural gas distribution company incorporated in 
Florida and serving approximately 124,000 customers 
in two separate areas of that state. Lykes has since 
amended Peoples’ corporate charter to reclassify and 
redesignate its two classes of common stock into a 
single class of voting stock and now owns in excess of 
99% of Peoples’ common stock. The balance is 
publicly held, but not actively traded. Lykes paid $6.00 
in cash per share for Peoples’ common stock, or 
approximately 62% of its underlying net book value. At 
September 30, 1977, Peoples reported net utility plant 
of $35,351,031, and, for the twelve months then ended, 
gross revenues of $29,929,376. 


To approve the Pian, we must find that it is “fair and 
equitable” to the persons affected thereby. Section 
11(e) also requires that we find the Plan “necessary” to 
accomplish the purposes of Section 11(b), in this case 
the divestment of control of Peoples. Upon divestiture 
of Peoples’ stock, Lykes will cease to be a holding 
company under the Act and will no longer need the 
exemption we have granted. 


Under the Plan, Lykes proposes to distribute to its 
shareholders, pro rata, all of the common stock of 
Peoples now owned by Lykes, comprising 1,111,924 
shares, or approximately 99% of all of the issued and 
outstanding common stock of Peoples. 


The Plan further provides that no more than one-third 
of the members of the board of directors of Peoples (to 
consist initially of six members) may be individuals 
who serve concurrently as members of the board of 
directors of Lykes or are members of the immediate 
family of a director of Lykes; that, upon the divestiture, 
there will be no common officers of Peoples and Lykes, 
with the exception of one individual, who will serve as 
Comptroller of Lykes and Senior Vice President and 
Comptroller of Peoples; and that, with the exceptions 
noted, no person, nor any member of such person’s 
immediate family, who has served as an officer or 
director of Lykes or any of its subsidiaries, shall be 
eligible to serve in either capacity with Peoples, until 
the expiration of the three year period from the date 
such person ceased to serve with Lykes or any of its 
subsidiaries. 


We find that the proposed distribution of Peoples’ 
stock by Lykes is necessary to accomplish the purpose 
of Section 11(b)(1). The distribution of Peoples’ stock 
and the related restrictions on the number and identity 


of common directors and officers between Lykes and 
Peoples is sufficient to insulate Peoples from control 
by Lykes. 


We also find the Plan fair and equitable to persons 
affected thereby. After distribution of Peoples’ stock, 
Lykes’ shareholders will own as stockholders of 
Peoples directly what they own now indirectly through 
Lykes. No individual shareholder will own directly 
more than 5% of the total shares of Peoples common 
stock. One trust will own approximately 8% of the 
total. These shares will be distributed to more than 50 
shareholders of Lykes upon the termination of the life 
estate of the trust. The existing minority interest in 
Peoples’ common stock (representing less than 1% of 
the total shares outstanding) is not affected by the 
Plan. 


Legal fees incurred in connection with the proposed 
distribution will total $7,000, plus related miscel- 
laneous expenses. No state or federal commission, 
other than this Commission, has jurisdiction over the 
distribution. 


IT IS ORDERED, accordingly, pursuant to Section 11(e) 
of the Act, and the other applicable provisions of the 
Act and Rules thereunder, that the Plan filed by Lykes 
be, and it hereby is, approved subject to the terms and 
conditions of Rule 24 under the Act. 


IT IS FURTHER ORDERED AND RECITED in 
accordance with Section 1081(f) of the Internal 
Revenue Code of 1954, as amended, that the Plan and 
the transactions set forth therein and action required for 
carrying out the Plan are necessary and appropriate to 
effectuate the provisions of Section 11(b) of the Public 

Utility Holding Company Act of 1935. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20571/June 1, 1978 


In the Matter of 


CEDAR COAL COMPANY 
Charleston, West Virginia 
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(70-5954) 


SUPPLEMENTAL ORDER FURTHER EXTENDING 
BANK BORROWING BY SUBSIDIARY COAL 
COMPANY 


Cedar Coal Company (“Cedar”), a coal company 
subsidiary of Appalachian Power Company (“Appa- 
lachian”), an electric utility subsidiary of American 
Electric Power Company, Inc., a registered holding 
company, has filed a seventh post-effective 
amendment to a declaration previously filed with this 
Commission pursuant to Sections 6 and 7 of the Public 
Utility Holding Company Act of 1935 (“Act”) regarding 
the following proposed transaction. 


Cedar is engaged in the mining, delivery and sale of 
coal to Appalachian. Cedar does not own coal 
properties, but Cedar holds leases on approximately 
24,931 acres of land in West Virginia estimated to 
contain 76 million tons of recoverable coal. Cedar’s 
current mining capacity is stated to be 2 million tons of 
coal per year. 


It is planned to expand the mining capacity of Cedar to 
approximately 4 million tons per year by 1979 at acost 
of approximately $50,000,000. The bulk of Cedar’s coal 
production is expected to be used by the John E. Amos 
plant (owned jointly by Appalachian and its affiliate, 
Ohio Power Company). Expansion plans for Cedar 


include the development of a 1,000 ton per hour coal 
preparation plant, coal handling facilities and railroad 
loadout, all presently under construction (the “White 
Oak preparation plant”). The cost of the White Oak 
preparation plant is currently estimated to be 
approximately $20,000,000. 


By prior order in this proceeding, Cedar was authorized 
to borrow up to $18,000,000 to finance the White Oak 
preparation plant (HCAR No. 20017, May 3, 1977). 
Pursuant to that authorization, Cedar entered into a 
Credit Agreement (“agreement”) with Irving Trust 
Company (“Irving Trust”) which permitted Cedar to 
borrow an aggregate principal amount not to exceed 
$18,000,000 outstanding at any one time. The 
borrowings are evidenced by a note (“note”) issued by 
Cedar to Irving Trust from time to time. Compensating 
balances are required in the amount of 10% of the 
amount of any borrowings. Borrowings on the note are 
due and payable in installments, with 50% of the 
outstanding balance of the borrowings being originally 
payable on November 30, 1977, and the remainder 
being originally payable on December 30, 1977. 


Borrowings pursuant to the agreement were made in 
contemplation of a sale-leaseback transaction 
involving the White Oak preparation plant (said 
transaction to be the subject of a further application to 
this Commission). It was proposed to retire the 
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borrowings from Irving Trust under the agreement with 
the proceeds of the sale and lease back transaction. 
Cedar and Appalachian have applied to the 
Commission for authorization of the sale and leaseback 
of the White Oak preparation plant, with notice of the 
sale and leaseback transaction issuing on November 
18, 1977 (HCAR No. 20262 in File No. 70-6087). The 
sale-leaseback has not as yet been consumated. 


By prior supplemental orders in the instant proceeding 
(HCAR Nos. 20279, 20359, 20399, 20424, 20477, and 
20520, November 30, December 30, 1977, January 30, 
February 28, March 31, and April 27, 1978), the 
installment payment dates specified in the agreement 
were extended from November 30, and December 30, 
1977, to May 31, and June 30, 1978, respectively. Said 
extentions ere necessary due to delays in consumating 
the sale-leaseback. It is now proposed that as 
consumation will require additional time, the 
installment payment dates as previously extended, be 
further extended to June 30, and July 31, 1978, 
respectively. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. No fees nor expenses are to be incurred in 
connection with the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said declaration, as amended by said 
post-effective amendment, be permitted to become 
effective; 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 507/May 31, 1978 


The Securities and Exchange Commission has issued 
an order under the Trust Indenture Act of 1939 (the 
“Act”) on an application by Pacific Gas and Electric 
Company (the “Applicant”) pursuant to 304(c)(1) of the 
Act since compliance with those provisions would 
require the consent of the holders of securities 
outstanding under the indenture. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10258/May 26, 1978 


In the Matter of 


THE MEDIA INVESTMENT COMPANY 
1100 Central Trust Tower 
Cincinnati, Ohio 45202 


and 


the E. W. SCRIPPS COMPANY 
1100 Central Trust Tower 
Cincinnati, Ohio 45202 


(812-4276) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 17(b) AND 17(d) OF THE ACT AND RULE 
17d-1 THEREUNDER FOR AN ORDER (1) EXEMPTING 
PROPOSED TRANSACTION FROM SECTION 17(a) OF 
THE ACT, AND (2) PERMITTING PARTICIPATION IN 
SUCH TRANSACTION. 


NOTICE IS HEREBY GIVEN that The Media Investment 
Company (“Media”), a closed-end, non-diversified, 
management investment company registered under the 


Investment Company Act of 1940 (“Act”), and The E.W. 
Scripps Company (‘“EWSCO”’), a privately-held 
company which owns 10% of Media’s outstanding 
voting securities (Media and EWSCO hereinafter 
referred to collectively as “Applicants”), filed an 
application on March 3, 1978, and an amendment 
thereto on May 26, 1978, pursuant to Sections 17(b) 
and 17(d) of the Act and Rule 17d-1 thereunder, for an 
order of the Commission (1) exempting from the 
provisions of Section 17(a) of the Act a proposed 
Statutory merger of Media into EWSCO, and (2) 
permitting participation in such merger by certain 
officers and directors of Media. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Media has outstanding 583,268 shares of common 
stock, its only class of securities outstanding, which 
are held of record by approximately 1,750 holders and 
traded on the over-the-counter market. According to 
the application, no sales charge has ever been imposed 
by Media on its shares. 


Organized on April 10, 1941, under the laws of Ohio as 
“The Scripps-Howard Investment Company”, Media 
adopted its present corporate name in 1976. Media’s 
principal place of business is in Cincinnati, Ohio. 
Media was organized to consolidate seven investment 
companies affiliated with various of the newspaper 
publishing and news-gathering corporations com- 
prising the Scripps-Howard newspaper group. Those 
predecessor companies were formed, according to the 
application, primarily to encourage employee interests 
in Scripps-Howard enterprises; their stocks were 
offered only to employees, former employees, and 
members of the families of employees and former 
employees of those enterprises. 


Applicants represent that on February 1, 1977, the 
Board of Directors of Media consisted of Messrs. John 
J. Duggan, John J. Green, Matt Meyer, Donald |. 
Rogers, Henry Senber, Barnard Townsend and Lee B. 
Wood. By letter dated February 4, 1977, EWSCO 
informed Media that EWSCO had under study 
proposals to acquire Media for cash. 


Mr. Townsend, a Director of EWSCO and, until January 
1, 1975, Financial Vice President of EWSCO, resigned 
from the Media Board of Directors effective on February 
17, 1977, at the first meeting of the Media directors to 
be held after EWSCO’s letter of February 4, 1977, had 
been received. 


Applicants represent that Messrs. Duggan, Rogers and 
Senber do not have, nor has any one of them ever had, 
a material business relationship with EWSCO or its 
affiliated companies (other than Media), nor has any of 
them ever owned securities of such companies (other 
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than Media). Applicants have provided the following 
representations regarding Mr. Green, Mr. Meyer, and 
Mr. Wood. 


Mr. Green is Chairman of The Executive Committee, 
and a member of the Board of Directors, of The 
Scripps-Howard Supply Company (the “Supply 
Company”), a wholly-owned subsidiary of EWSCO, but 
has retired from daily administration of the Supply 
Company. In 1977, pursuant to a consulting 
arrangement agreed upon prior to his retirement in 
1976, Green was paid a consulting fee. The 
arrangement continues through 1978, and Green will be 
paid another fee by the Supply Company by the 
year-end. Mr. Green does not own securities of 
EWSCO or affiliated companies (other than Media). 


Mr. Meyer retired from his career with EWSCO on 
August 30, 1969. He has received a lump-sum payment 
in satisfaction of his pension rights, and continues to 
receive other payments under certain supplemental 
retirement benefit, deferred compensation, and 
deferred bonus plans. Mr. Meyer does not own 
securities of EWSCO or affiliated companies (other 
than Media). 


Mr. Wood retired from his career with EWSCO July 1, 
1965. He is paid a retirement benefit annually by 
EWSCO. He does not own securities of EWSCO or 
affiliated companies (other than Media), except for 500 
shares of common stock of Scripps-Howard 
Broadcasting Company, a publicly traded security. 


EWSCO, a corporation organized and existing under 
the laws of Ohio, is a privately-held company having 
fewer than 100 shareholders, plus approximately 
twenty debentureholders. EWSCO is engaged, directly 
and through subsidiaries, in a number of 
communication businesses, including newspapers, 
wire and feature services, and broadcast stations. 
EWSCO is the holder of record and beneficially of 58,327 
shares of Media (10% of Media’s outstanding voting 
securities). 


The Scripps-Howard Foundation (the “Foundation”), 
an Ohio private nonprofit foundation and an exempt 
organization for federal tax purposes, owns both Class 
“A” common stock and Series A cumulative preferred 
stock issued by EWSCO (less than 1% of each such 
class), and also is the holder of record and beneficially 
of approximately 4% of Media’s outstanding voting 
securities. Applicants assert that EWSCO and the 
Foundation are not under common control for 
purposes of the Act, and that EWSCO does not, in fact, 
control the Foundation. 


Applicants state that certain employees, officers, 
directors and other persons or entities affiliated with 
EWSCO or related companies own of record 
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approximately 9% of Media’s outstanding securities. 
EWSCO disclaims both beneficial ownership of any 
such securities and the existence of any power to 
control the manner in which such shares are voted. 


According to the application, as of December 31, 1976, 
Media’s gross assets, taken at fair value as determined 
by the Board of Directors of Media, amounted to 
$30,157,521, described in summary as follows: (a) 
minority interests in seven privately-held companies 
publishing Scripps-Howard newspapers in which 
EWSCO holds majority interests; (b) a debenture 
issued by EWSCO in exchange for cumulative 
preferred stock of EWSCO; (c) shares of common stock 
of Scripps-Howard Broadcasting Company, a company 
whose securities are publicly traded and of which 
EWSCO owns approximately 69% of the voting 
common stock (collectively (a), (b), and (c) total 
$23,629,040.); (d) common stock of The Vindicator 
Printing Company, a privately-held publishing 
company, and successor by merger to a company 
which formerly published a Scripps-Howard newspaper 
in Youngstown, Ohio ($1,885,000); (e) investments in a 
diverse portfolio of publicly-traded common stocks, 
convertible preferred stocks and corporate preferred 
stocks ($4,310,251); and (f) cash, investments in 
United States Government securities, and other assets 
($333,230). As set forth in its financial statements, the 
net assets of Media, as at December 31, 1976, were 
$23,525,774 (equivalent to $40.33 per share). That net 
asset figure reflects a liability of $6,577,000 for 
“deferred federal income taxes.” 


Applicants have provided the following information 
regarding market quotations (as reported by the 
National Quotation Bureau, Inc.) for Media common 
stock: in 1975, prices ranged from an “ask” price of 25 
to a “bid” price of 16; in 1976, prices ranges from an 
“ask” price of 28 to a “bid” price of 16; and in 1977, 
until April 3 (The last full day of trading before April 4, 
1977, when a press release announced the initial 
merger proposal), prices ranged from an “ask” price of 
29 to a “bid price of 25. 


The Proposed Merger 


By letter dated March 25, 1977, from its President to 
the President of Media, EWSCO proposed a merger of 
Media with and into EWSCO for cash amounting to $55 
per outstanding share of Media. 


Media states that, after initial consideration of the 
EWSCO proposal, its Board of Directors engaged 
Smith Barney, Harris Upham & Co., Inc. (“Smith 
Barney”) to undertake a study of the proposed 
transaction for the purpose of ascertaining the fair 
values of the various assets of Media and the fair value 
of Media as an entity in order to determine whether the 
offer or any amended offer submitted to the Media 
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Board by EWSCO was fair and equitable from a 
financial viewpoint, and to deliver a written opinion to 
the Media Board of Directors of such determination. 


According to the application, Smith Barney studied 
financial information with respect to (1) Media and its 
investment portfolio (furnished to it by Media); (2) the 
Scripps-Howard newspapers (furnished to it by 
EWSCO); and (3) Vindicator. In addition, Smith Barney 
discussed the respective businesses, operations, 
market environments and prospects of the Scripps- 
Howard newspapers with certain of their officers and 
representatives, and visited certain facilities of those 
newspapers. It also analyzed published information of 
other media-related companies, compared those 
newspapers from a financial viewpoint with such other 
companies, studied publicly available financial 
information and market price data with respect tot he 
publicly-traded portion of Media’s investment portfolio 
and made other analyses and examinations it deemed 
necessary or appropriate. In its analysis of the 
Scripps-Howard newspapers, Smith Barney took into 
account financial information for the 1976 fiscal year 
(and prior years), interim results for the first five 
months of 1977 and projected growth rates developed 
by Smith Barney. 


During the course of the Smith Barney study, the Board 
of Directors of Media and the Valuation Committee of 
the Board each met with representatives of Smith 
Barney on several occasions, and each reviewed 
certain of the information obtained by Smith Barney 
and the conclusions reached by that firm. Applicants 
assert that after completing its study, Smith Barney 
concluded that the range of fair value per share of each 
of the newspaper properties held in the Media portfolio 
was: 


Birmingham Post Company 

Evansville Press Company 

Herald Post Publishing Company 

Knoxville News-Sentinel Company 

Memphis Publishing Company 

New Mexico State Tribune 
Company 

Pittsburgh Press Company 
Common Stock 95-100 
Preference Stock 80 

The Vindicator Printing Company 275-300 


$ 85-100 
70- 80 
160-170 
185-200 
110-125 


65- 75 


and that the fair value of the net assets of Media and of 
Media as an entity was $58 to $64 per Media share. 


Media states that, in considering the EWSCO offer, it 
recognized (as did Smith Barney) that the liability for 
deferred federal income tax shown on Media’s 
statement of assets and liabilities for the fiscal year 
ended December 31, 1976, (and for prior years) would 
not be incurred in the proposed transaction with 


EWSCO. On the assumption the merger transaction 
can be consummated in the ordinary course by June 
30, 1978, Media estimates its expenses to be 
approximately $410,000 and EWSCO estimates its 
expenses to be approximately $222,000. 


The application, in summary, contains the following 
assertions regarding the negotiations leading to the 
proposed merger terms. Smith Barney, as the 
representative of Media, initiated negotiations at a 
meeting with representatives of EWSCO held on July 
21, 1977. The First Boston Corporation (‘First 
Boston”) was also present at that meeting in its 
capacity as the investment banking firm engaged by 
EWSCO to advise it as to a fair valuation of Media. 
Smith Barney, on behalf of Media, made a 
counter-offer of $65 per Media share. 


By letter dated August 10, 1977, Media reported to 
EWSCO its decision not to recommend acceptance of 
the $55 per share offer to shareholders, stated that $55 
per Media share was less than the then estimated net 
asset value per share (as adjusted to eliminate the 
deferred tax liability item) and requested that EWSCO 
consider amending its offering price. 


At the request of the Media Board, made to EWSCO, 
representatives of First Boston met with the Media 
Board on September 6, 1977, to discuss First Boston’s 


analysis of the fair value of Media. Subsequently, and 
at the same meeting of the Board, Smith Barney 
reviewed its prior analysis of Media and reiterated its 
view that the fair value of Media was $58 to $64 per 
Media Share. 


First Boston stated that in early August, 1977, it had 
advised the EWSCO Board of Directors that $50.50 to 
$52.50 per Media share was a fair price. 


EWSCO representatives were present at a special 
meeting of the Media Board of Directors held on 
September 7, 1977, at which the Chairman of the 
Valuation Committee of the Board stated that the range 
of fair value as determined by Smith Barney was 
$58-$64 per Media share, and that it was the Board’s 
view that it could recommend to shareholders 
acceptance of an offer of $61 per Media share. 
Intensive negotiations ensued, as a result of which 
EWSCO amended its offer by increasing the purchase 
price to $58 per outstanding share of Media. The Media 
Valuation Committee then consulted Smith Barney, 
which expressed its oral opinion that such amended 
offer was fair and equitable from a financial viewpoint 
to the holders of Media shares. This opinion was later 
confirmed by letter. The Valuation Committee 
unanimously recommended to the Media Board of 
Directors acceptance of the amended offer. The Board 
unanimously approved the offer and expressed its 
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wiliingness to recommend to the shareholders of 
Media that the EWSCO offer be accepted. 


According to the application, the Media Board 
concluded that the proposed merger with EWSCO was 
more desirable than the continued operation of Media 
for the following reasons: (1) the merger would afford 
shareholders of Media an opportunity to liquidate their 
relatively illiquid investment at a favorable price; (2) the 
merger provides Media an opportunity to dispose of its 
illiquid portfolio investments at a more favorable price 
than otherwise could be realized; and (3) if Media 
continued in existence it would continue to carry on its 
books the liability for deferred federal income tax, 
which would necessarily continue to affect negatively 
the value of Media as an entity and to have an impact 
on the market price of its shares. 


Applicants state that no efforts were made by the 
Media Board to obtain offers from third parties because 
it was felt that no one would bid more than EWSCO for 
unmarketable minority interests in companies 
controlled by EWSCO. 


The application contains certain agreements (the 
“Agreements”) which govern the mechanics of the 
merger. In essence, they provide that, upon 
consummation of the merger, Media will be merged with 
and into EWSCO. Each outstanding share of Media 
(including those owned by EWSCO but not including 
those shares as to which dissenters’s rights are 
perfected) will be converted into the right to receive $58 
in cash. Shares held in Media’s treasury will be 
cancelled. On the effective date of the merger, EWSCO 
will deposit with the First National Bank of Cincinnati, 
as liquidating trustee for the benefit of the Media 
shareholders, an amount equal to the product of $58 
multiplied by the number of shares with respect to 
which no written notice of dissent to the merger has 
been filed. Upon surrender of his shares, each 
non-dissenting shareholder of Media will receive $58 
per share plus his proportionate share of any net 
earnings on the amount held by the liquidating trustee. 
EWSCO will be liable to any shareholder dissenting 
from the merger, and who has perfected such dissent 
under applicable Ohio law, for the “fair cash value”, as 
that phrase is construed under Ohio law, of such 
shareholder’s shares. 


At the termination of the twelve-month period 
beginning on the date of approval by the Media 
shareholders of a plan of liquidation, if no agreement 
or judicial determination of the fair cash value of the 
dissenters’ shares has been reached, EWSCO will 
transfer to The First National Bank of Cincinnati, as 
escrow agent, an amount estimated to be sufficient to 
pay any outstanding dissenters’ claims. This amount 
will not be less than $58 multiplied by the number of 
shares with respect to dissenters’ rights have been 
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perfected and not theretofore satisfied. In addition, 
EWSCO will be obligated to pay to any dissenting 
shareholder the amount per share by which the fair 
cash value of such shareholder's shares, as finally 
determined by a court of competent jurisdiction, 
exceeds $58. 


EWSCO will be the surviving corporation of the merger 
and, by operation of law, will acquire all of the assets 
of, and will assume all of the liabilities of, Media. The 
former shareholders of Media, other than EWSCO, will 
no longer have any interest in Media and will have no 
interest in EWSCO. The directors and officers of 
EWSCO in office immediately prior to the merger will 
be the directors and officers. of the surviving 
corporation. The Agreements contain certain condi- 
tions precedent to the merger, including (1) the 
favorable vote of the holders of a majority of the 
outstanding shares of Media; (2) the receipt by Media 
and EWSCO of a ruling of the Internal Revenue Service 
as to certain federal tax effects (described below) of 
the merger; (3) the receipt by Media and EWSCO of the 
order of the Commission sought herein; and (4) the 
assertion of dissenters’ rights by the holders of not 
more than 18% of the Media shares. 


Media represents that there are six specific reasons 
which led its Baord of Directors to accept the revised 
EWSCO offer: (1) there is no realistic possibility that 
the minority newspaper interests held by Media could 
be sold collectively or individually to a purchaser other 
than EWSCO; (2) sales of individual newspaper 
interests would result in the realization by Media of 
substantial capital gains at the corporate level, to the 
ultimate detriment of Media shareholders; (3) it is 
becoming increasingly difficult for Media to obtain the 
services of competent persons willing to serve as 
directors or as executives of Media; (4) a merger with 
another registered investment company is remote 
because of Media’s illiquid portfolio; (5) the merger 
provides shareholders of Media an opportunity to 
liquidate a non-redeemable and limited market 
investment; and (6) the price, $58 per share, is fair and 
reasonable. 


EWSCO represents that there are three principal 
reasons why it wishes to consummate a merger 
transaction with Media. Stated briefly, they are: (1) to 
receive benefits of filing consolidated federal income 
tax returns with respect to three Media portfolio 
companies and to enhance EWSCO’s changes of 
acquiring 80% ownership for two other Media portfolio 
companies, which would permit similar consolida- 
tions; (2) to prevent further dispersion of minority 
interests in companies which it controls; (3) to be free 
to acquire and dispose of businesses without the 
burden of providing, to the extent necessary, for the 
protection of a registered investment company. 





® A ruling has been requested by Applicants from the 


Internal Revenue Service to the effect that the proposed 
transaction will have the following federal income tax 
effects to Media and its shareholders: (1) no gain or 
loss will be recognized by Media in the merger 
transaction, and (2) each former shareholder of Media, 
in whose hands shares were capital assets, will 
reocgnize capital gain or loss measured by the 
difference between the amount of money received 
(reduced by any net earnings on the amount held by the 
liquidating trustee included therein) and the basis of 
his Media shares. 


Section 17(a) of the Act provides, in part, that it is 
unlawful for any affiliated person of a registered 
investment company knowingly to purchase from such 
registered investment company any security or other 
property. Pursuant to Section 17(b) of the Act, the 
Commission upon application, shall grant an 
exemption from such prohibition if evidence 
establishes that the terms of the proposed transaction 
are fair and reasonable and do not involve overreaching 
on the part of any person concerned, and that the 
proposed transaction is consistent with the policy of 
each registered investment company concerned and 
with the general purposes of the Act. 


Applicants submit that the proposed merger of Media 
with and into EWSCO, an affiliated person of Media by 


reason of its ownership of 10% of Media’s outstanding 
voting securities, is subject to Section 17(a) of the Act. 
Accordingly, Applicants seek an order of the 
Commission, pursuant to Section 17(b) of the Act, 
exempting the proposed merger from the provisions of 
Section 17(a). 


Section 17(d) of the Act, adn Rule 17d-1 thereunder, 
taken together, provide, in prt, that it is unlawful for an 
affiliated person of a registered investment company, 
acting as principal, to effect any transaction in which 
such investment company is a joint participant, 
without the permission of the Commission. Rule 17d-1 
provides, in part, that in passing upon applications for 
orders granting such permission, the Commission will 
consider (1) whether the participation of the 
investment company in such transaction, on the basis 
proposed, is consistent with the provisions, policies, 
and purposes of the Act, and (2) the extent to which 
such participation is on a basis different from or less 
advantageous than that of other participants. 


Applicants state that the proposed transaction also 
appears to be subject to Section 17(d) of the Act and 
Rule 17d-1 thereunder because the directors and two 
officers of Media, who are affiliated persons of Media 
within the meaning of Section 2(a)(3) of the Act, have 
an economic interest in the transaction to the extent of 
their ownership of shares of Media. Thus, Applicants 
state such directors and officers could be said to have 


a joint or joint and several participation with Media, 
and thereby are subject to the provisions of Section 
17(d) of the Act and Rule 17d-1 thereunder. Applicants 
assert that each director and certain officers owning 
shares will participate in the transaction on the same 
economic basis as all other shareholders of Media, 
even though such participation is different from that of 
Media itself, because of the necessary interposition of 
Media as the corporate party to the merger transaction. 
Applicants assert that this difference in participation is 
one of form and activity rather than of economic 
substance, since it does not in any way result in 
pecuniary advantage to those directors or officers, or in 
disadvantage to Media. 


Applicants submit that the terms of the proposed 
transaction are reasonable and fair and do not involve 
overreaching on the part of any person concerned. 
They assert that the $58 per share price was determined 
on the basis of arms’ length negotiation and represents 
an increase over the amount that EWSCO initially 
offered. Applicants represent that the proposed 
transaction is consistent with the general purposes of 
the Act because it is in the best interest of investors in 
Media and is designed to obtain an investment result 
which Media does not believe it could achieve in a 
different type of transaction. 


According to the application, as amended, the Media 
Board of Directors met on May 25, 1978, with Smith 
Barney to review the fairness of the proposed merger. 
On that date, Smith Barney reported that it had 
reviewed certain interim operating results of the 
newspaper properties in the Media portfolio, and the 
current market prices of publicly traded securities in 
the portfolio. Smith Barney compared the foregoing 
with its determinations made at the time of its initial 
valuation, prior to September 7, 1977, of the net assets 
of Media, and it confirmed to the Media Board its prior 
opinion of the fairness of the cash merger price of $58 
per Media share. Media states that among the 
considerations taken into account by its Board in the 
May 25, 1978, review were: (1) the aggregate increase 
inthe market prices of the publicly traded securities in 
the Media portfolio from the time of the initial Smith 
Barney valuation to May 24, 1978, represented not 
more than $.66 per Media share, adn (2) such increase 
was the net result of an increase in the value of the 
Scripps-Howard Broadcasting shares by approximately 
$639,000 and a decrease in the value of the remainder 
of the publicly traded portfolio of approximately 
$254,000. According to the application, the Media 
Board considers such increase not to be material, and 
has unanimously reaffirmed its prior determination 
that the proposed price of $58 per Media share is fair 
and equitable. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 20, 1978, at 5:30 p.m., 
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submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the addresses stated above. Proof of 
such service (by affidavit or, in case of an 
attorney-at-law, by certificate) shail be filed 
contemporaniously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued inthis matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10261/May 31, 1978 


In the Matter of 


MUTUAL ASSET AND MANAGEMENT, INC. 
c/o New Milford Savings Bank 

Box 600 

New Milford, Connecticut 06776 


(812-4275) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM CERTAIN PRO- 
VISIONS OF THE ACT 


On May 1, 1978, a notice was issued (Investment 
Company Act Release No. 10225) of an application 
filed on March 3, 1978, by Mutual Asset and 
Management, Inc. (‘‘Applicant”), a Connecticut 
corporation, for an order pursuant to Section 6(c) of the 
Investment Company Act of 1940 (“Act”) exempting 
Applicant from certain provisions of the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as a matter of course 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption from certain 
provisions of the Act pursuant to Section 6(c) of the 
Act is appropriate in the public interest and consistent 
with the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that Mutual Asset and Management, Inc., is hereby 
exempted from the following provisions of the Act: 
Section 10(a); Section 14(a); Section 20(a) and Rule 
20a-1 promulgated thereunder; Section 22(d); Section 
24(d); Section 16(a) and Section 32(a); provided that, 
with respect to the exemption from Section 16(a) and 
Section 32(a), such exemption shall continue in effect 
only until a special meeting of shareholders. 





¥ 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10262/May 31, 1978 


In the Matter of 


LIFE INSURANCE COMPANY OF NORTH AMERICA 
and 


LIFE INSURANCE COMPANY OF NORTH AMERICA 
SEPARATE ACCOUNT A 

1600 Arch Street 

Philadelphia, PA 19101 


(812-4273) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING OFFERS OF EXCHANGE 


Life Insurance Company of North America (“LINA”), a 
stock life insurance company organized under the laws 
of the Commonwealth of Pennsylvania, and Life 
Insurance Company of North America Separate 
Account A (“Separate Account”), a separate account of 
LINA registered under the Investment Company Act of 
1940 (the “Act”) as a unit investment trust, filed an 
application on March 1, 1978, and an amendment 
thereto on April 18, 1978, for an order of the 
Commission, pursuant to Section 11 of the Act, 
approving certain offers of exchange. 


On April 26, 1978, a notice (Investment Company Act 
Release No. 10219) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested approval is appropriate in 


the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 11 of the Act, that 
the proposed exchange offer be approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8420/May 26, 1978 


S.E.C. v. SCA SERVICES, INC., et al. 

(United States District Court for the District of 
Massachusetts) 

(Civil Action No. 78-0037-T) 


The Securities and Exchange Commission (“Commis- 
sion”) announced that defendants Anthony Bentro 
(“Bentro”) and Lad Landfill, Inc. (“Lad”), a company 
owned and controlled by Bentro, have entered into 
stipulations and consents to the entry of permanent 
injunctions which have been filed with the United 
States District Court, District of Massachusetts. 


In a Complaint filed on August 8, 1977, against SCA 
Services, Inc., (“SCA”) and others, the Commission 
charged, among other things, that during 1974 and 
1975 Bentro and Lad aided and abetted Christopher P. 
Recklitis, then President of SCA, in the diversion of 
approximately $1.3 million from SCA. The Complaint 
charged that Recklitis caused SCA to purchase land 
and other assets from Lad for a price inflated by 
approximately $1 million of which $965,000 was paid 
by Lad to Carlton Hotel Corporation (“Carlton”), a 
company primarily owned and controlled by Recklitis, 
and used by Recklitis to pay Carlton debts as well as 
his personal debts and expenses. 


Without admitting or denying the allegations of the 
Complaint, Bentro and Lad consented to the entry of 
permanent injunctions enjoining them from violating 
the anti-fraud, reporting and proxy provisions of the 
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Federal securities laws. In addition, Bentro and Lad 
agreed not to directly or indirectly acquire any 
additional securities of SCA or directly or indirectly 
vote any securities of SCA. Bentro consented to further 
ancillary relief providing for, among other things, a 
permanent injunction restraining him from serving as 
an officer, director or employee of or consultant for 
compensation to SCA and restraining him for a period 
of two years from serving as an officer, director or 
employee of or consultant for compensation on a 
regular basis to any other issuer, provided that, 
following such period, in the event Bentro proposes to 
become an officer, director or employee of or 
consultant for compensation on a regular basis to any 
other such issuer he shall notify the Commission in 
writing of his intention at least thirty (30) days prior to 
assuming such position, shall furnish such issuer the 
Commission’s Complaint herein and Final Judgment 
as to him and shall not in any event become a director 
of such issuer unless he is elected pursuant to an 
election by shareholders in connection with which 
such issuer has filed a proxy statement with the 
Commission, which proxy statement shall disclose the 
substance of the allegations of the Commission’s 
Complaint with respect to him in this action and the 
terms of the Final Judgment. 


It is noted that SCA has filed an action against Bentro 
and Lad and that the Commission previously filed a 


Final Judgment against SCA providing that SCA may 
not settle any claims it may have against Bentro 
without first giving the Commission an opportunity to 
object. 





Litigation Release No. 8421/May 26, 1978 


U.S. v. DONDICH, et al. 
(CR-78-0202-WHO, N.D. Cal) 


G. William Hunter, United States Attorney for the 
Northern District of California, Gerald E. Boiltz, 
Regional Administrator of the Los Angeles Regional 
Office of the Securities and Exchange Commission, 
and Leonard H. Rossen, Associate Regional 
Administrator of the San Francisco Branch Office 
announced the return of an 18 count indictment on 
April 27, 1978, against five defendants charging a 
conspiracy to commit securities fraud, mail fraud, wire 
fraud and charging violations of securities fraud, mail 
fraud, wire fraud and inducement to travel in interstate 
commerce in the execution of a scheme to defraud. 
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Indicted were James Dondich, age 45, for one count of 
conspiracy, one count of inducement to travel in 
interstate commerce in the execution of a scheme to 
defraud and nine counts of securities fraud; Louis M 
Mayo, age 46, of Las Vegas, Nevada, for one count of 
conspiracy, and eight counts of securities fraud; Max 
H. Mortensen, age 59, of Oakland, California, for one 
count of conspiracy, one count of wire fraud, nine 
counts of securities fraud and six counts of mail fraud; 
Roger W. Osness, age 59, St. George, Utah, for one 
count of conspiracy, and five counts of securities 
fraud; and Roy J. Jackson, age 63, Ogden, Utah, for 
two counts of securities fraud. 


This indictment relates to the offers and sales of 
general obligation bond anticipation notes issued by 
Reclamation District No. 2090, a Special District of the 
State of California located in Contra Costa County. The 
indictment charges that the defendants made material 
misrepresentations and omitted to state material facts 
in connection with the offers and sales of these 
securities to sixty investors residing in three states. 
These material misrepresentations and omissions 
included the following: 


i. that the District had received “value” in exchange 
for the liability evidenced by the bond anticipation 
notes when in fact the District had never received 
anything of value in exchange for the issuance of the 
notes; 


ii. that the bond anticipation notes were based upon 
and secured by revenues of the District to be received 
and accrued during the fiscal year 1974-1975, when in 
fact the defendants knew that the District had earned 
no net revenues from operations during the fiscal year 
1974-1975 but rather had lost approximately $154,000 
during that time; 


iii. that the bond anticipation notes were to be paid 
from the proceeds of long-term bonds to be issued by 
the District in accordance with an offer to purchase 
said bonds on file with the Secretary of the District 
when in fact the defendants knew and omitted to state 
that the District did not have a commitment to 
purchase any long-term bonds, and, that prior to any 
issuance of long-term bonds, the District was 
obligated to obtain approval of the State Treasurer of 
the State of California, and that the District had neither 
requested nor received such approval; 


iv. that the bond anticipation notes were guaranteed 
by the State of California and the County of Contra 
Costa and they were as good as the State of California 
and the County of Contra Costa, when in fact, as the 
defendants knew and omitted to state, the bond 
anticipation notes were not guaranteed by either the 
State of California or the County of Contra Costa; 


 _ 


- 





v. that the District was engaged in shrimp and lobster 
farming when, as the defendants knew and omitted to 
state, the District was not engaged in shrimp or lobster 
farming. 


vi. that the District projected a net cash flow for the 
period June, 1975, through April 1, 1976, of over $3.9 
million, when, as the defendants knew and omitted to 
State, the District was not meeting this income 
projection and that the projection that the District 
would earn a net profit of over $3.9 million between 
June, 1975, and April, 1976, had no basis in fact; 


vii. the bond anticipation notes were general! 
obligations of the District payable from any other 
monies of the District, when the defendants knew and 
omitted to state: 


a. that the District had no other monies 
available to repay the bond anticipation 
notes and interest thereon, but already 
owed long term indebtedness of over $2.4 
million; 


b. that the District had no reasonable 
expectation of obtaining monies with which 
to repay the bond anticipation notes and 
interest thereon; 


c. that, while the District bond antici- 
pation notes were general obligations of the 
District, the District itself owned approxi- 
mately 80 percent of the land encompassed 
within its boundaries, and, therefore, the 
District did not have a tax base sufficient to 
generate enough funds to meet the 
obligations evidenced by the bond 
anticipation notes. 


As a further part of the alleged conspiracy, and in order 
to lull the purchasers of the bond anticipation notes 
into a false sense of security, the defendants were 
charged with making certain further misrepre- 
sentations: 


i. that in March, 1976, the District had obtained a loan 
commitment from a foreign investment group which it 
would use to repay the bond anticipation notes, when 
in fact, as the defendants knew, the District had not 
obtained such a loan commitment; and 


ii. that the District would make a decision shortly 
after April, 1976, whether to redeem the bond 
anticipation notes or replace them with long-term 
general obligation bonds, when as the defendants 
knew and omitted to siate, in April, 1976, the District 
had received neither the funds with which to redeem 
the bond anticipation notes nor the approval from the 


State Treasurer to issue long-term bonds with which to 
replace the bond anticipation notes. 


Currently the assets of the District are being liquidated 
pursuant to Court order in proceedings under Chapter 
IX of the Federal Bankruptcy Act. The securities are in 
default, and no investors have received any repayment 
for them. 





Litigation Release No. 8422/May 30, 1978 


ADVISORY INVESTMENT SERVICES, THOMAS W. 
REID AND FRANK GORDON PUTNAM SETTLE 
INJUNCTIVE CASE 


The Commission announced today that on April 17, 
1978, the Honorable Charles L. Brieant, Jr., United 
States District Judge for the Southern District of New 
York, signed the Final Judgment of Permanent 
Injunction on Consent of Advisory Investment Services 
and the Judgment Regarding Thomas W. Reid. On May 
9, 1978, Judge Brieant signed the Final Judgment of 
Permanent Injunction on Consent of Frank Gordon 
Putnam. Advisory Investment Services, Reid and 
Putnam consented to the entry of these orders without 
admitting or denying the allegations in the 
Commission’s complaint. 


Under its Final Judgment, Advisory Investment 
Services is enjoined from future violations of 
antimanipulative and antifraud provisions of the 
Securities Exchange Act of 1934 (“Exchange Act”) (15 
U.S.C.§§78i(a) and 78j(b)) and Rule 10b-5 promulgated 
thereunder (17 C.F.R. §240.10b-5). In the Complaint, 
Advisory Investment Services was charged with 
violating these provisions of the law, in the order, 
purchase and sale of common stock of International 
Systems & Controls Corp. during the period of 
December 1976 through March 1977. 


Under his Judgment Thomas W. Reid is ordered not to 
violate antimanipulative and antifraud provisions of the 
Exchange Act (15 U.S.C. §§78i(a) and 78j(b)) and Rule 
10b-5 promulgated thereunder (17 C.F.R. §240.10b-5). 
In the Complaint, Reid was charged with violating 
these provisions of the law, in the order, purchase and 
sale of common stock of International Systems & 
Controls Corp. during the period of March 1977 
through May 1977. 


Under his Final Judgment, Frank Gordon Putnam is 
enjoined from future violations of antimanipulative, 
antifraud and credit provisions of the Exchange Act (15 
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U.S.C. §§78i(a), 78j(b), 78g(c) and Regulation T (12 
C.F.R. §220.4(C)) and Rule 10b-5 thereunder (17 C.F.R. 
§240.10b-5). Inthe Complaint, Putnam was charged with 
violating these provisions of the law, in connection 
with orders that he placed for his customers in the 
purchase and sale of common stock of International 
Systems & Controls Corp. during the period of 
December 1976 through April 1977. 


SEC v. ADVISORY INVESTMENT SERVICES, et al. 
77 Civ. 5313 (SDNY) (CLB) 


(For more information, see Litigation Rel. No. 
8179/Nov. 3, 1977 and Securities Exchange Act of 1934 
Release No. 14812/May 30, 1978). 





Litigation Release No. 8423/May 30, 1978 


SEC v. BAEHNE & CO., a partnership, 
ULRICH RICHARD RAMDOHR, 

A/K/A PETER BAEHNE CULBERTSON, 
A/K/A BURNHARD STECHL, and 
A/K/A JOSEPH BERNHARD 


N.D. Cal No. C-78-0942 CFP 


Gerald E. Boltz, Regional Administrator, Los Angeles 
Regional Administrator, San Francisco Branch Office, 
announced that on May 22, 1978, the Honorabie Cecil 
F. Poole, United States District Judge for the Northern 
District of California, entered a Final Judgment of 
Permanent Injunction enjoining Baehne & Co. and 
Ulrich Richard Ramdohr, a/k/a Peter Baehne 
Culbertson, a/k/a Burnhard Stechl, and a/k/a Joseph 
Bernhard (“Ramdohr’”) from violations of the anti-fraud 
and broker-dealer registration provisions of the 
Securities Exchange Act of 1934 (“Exchange Act”). The 
judgment was based on the consent of Baehne & Co. 
and Ramdohr, in which they neither admit nor deny the 
allegations in the Commission’s complaint. 


The Commission’s complaint, Count |, charges 
Ramdohr with violations of Section 10(b) of the 
Exchange Act, and Rule 10b-5 thereunder, and alleges 
that Ramdohr, while using the false name of Joseph 
Bernhard, acting on behalf of purchasers of securities, 
entered orders to purchase securities, received 
purchasers’ funds for the purpose of payments of such 
securities, and thereafter failed to pay for said 
securities and converted purchasers’ funds. The 
complaint further alleges that Ramdohr failed to 
disclose (1) that he had converted and misappropriated 
purchasers’ funds; (2) his true identity; (3) his 
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conviction on about June 1, 1976, of forgery and 
embezzlement in connection with securities trans- 
actions in the Federal Republic of Germany; (4) his 
unlawful flight from the Federal Republic of Germany 
after his conviction; and (5) the entry of a Desist and 
Refrain Order by the Department of Corporations, State 
of California, on February 23, 1977, against himself 
under the name of Joseph Bernhard, when Ramdohr 
was using that name, arising out of the conduct of the 
business of a broker-dealer. The complaint, Count Il, 
charges Baehne & Co. and Ramdohr, while using the 
false name of Peter Baehne Culbertson, with violations 
of Section 10(b) of the Exchange Act, and Rule 10b-5 
thereunder, and alleges that in connection with the 
purchase and sale of securities they failed to disclose 
the information described above. The complaint, Count 
lll, charges Baehne & Co. and Ramdohr with violations 
of Section 15(b)(1) of the Exchange Act, and Rule 
15b1-1 thereunder, and alleges that Baehne & Co. and 
Ramdohr, using the name Peter Baehne Culbertson, 
filed a Form BD with the Commission which contained 
false statements relating to (1) Ramdohr’s true 
identity; (2) Ramdohr’s conviction in the Federal 
Republic of Germany; (3) Ramdohr’s unlawful flight 
from the Federal Republic of Germany; (4) the entry of 
the California Desist and Refrain Order. 





Litigation Release No. 8424/May 30, 1978 


SEC v. NAVSAT SYSTEMS, INC., et al. 
(D. Calif., 77-4683 RF) 


The Denver Regional Office of the Securities and 
Exchange Commission announced that on May 10, 
1978, the United States District Court in Los Angeles, 
California, entered orders of permanent injunction 
against International Resources, Inc., a private Utah 
corporation, Snellen M. Johnson, and Spencer S. 
Hooper, of Salt Lake City, Utah, Lyle E. Johnson, of 
Heber City, Utah, and Richard E. Smith, of El Cajon, 
California. The orders, in substance, enjoin all of the 
defendants from violating the registration require- 
ments and antifraud provisions of the Securities Act of 
1933 and the antifraud provisions of the Securities 
Exchange Act of 1934 in connection with the sale of 
common stock of NAVSAT Systems, Inc., a Nevada 
corporation, and notes and evidences of indebtedness 
and investment contracts of International Resources, 
Inc., R.J.S. and Associates, Inc., Charles Scott & 
Company,and The Silver Light Company, and any other 
security. Defendants Hooper and Smith were also 
enjoined, in substance, from violating the Securities 





Exchange Act registration requirements for broker- 
dealers. 


The defendants consented to the orders without 
admitting and without denying the allegations in the 
Commission’s complaint. 





Litigation Release No. 8425/May 30, 1978 
STEVEN JAMES MILLER 


William Scott, Attorney General for the State of 
Illinois, and William D. Goldsberry, Regional 
Administrator of the Chicago Regional Office, 
announced that on January 12, 1978, Steven James 
Miller pled guilty to one count of securities fraud 
before Judge Mark Jones of the Circuit Court of Cook 
County in Chicago, Illinois. Judge Jones sentenced 
Miller to three years probation and ordered Miller to 
make restitution in excess of $60,000 over the term of 
his probation. 


The charges against Miller arose from his defalcation 
of funds raised from the sale of a security belonging to 
the Church Federation of Greater Chicago. At the time 
of his defalcation, Miller was employed as a registered 
representative with a Chicago area broker-dealer. 





Litigation Release No. 8426/June 1, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
AMINEX RESOURCES CORPORATION, et al. 

Civil Action No. 78-0410 

(United States District Court for the District of 
Columbia) 


The Securities and Exchange Commission today 
announced that on May 24, 1978, the Honorable June 
L. Green, United States District Judge for the United 
States District Court for the District of Columbia, 
signed a Judgment Of Permanent Injunction And 


Ancillary Relief, by consent, variously enjoining 
Defendants Jerome Matusow (‘‘Matusow’”’), Irwin 
Hyman (‘“‘Hyman’’), Multi-Spectrum Corporation 
(“Multi-Spectrum”), The Mady Consulting Corporation 


(“Mady”), Diwin Associates, Incorporated, (“Diwin”) 
and Ekenco, Incorporated, a New York corporation 
(“Ekenco NY”), from further violations of Sections 10(b) 
(antifraud), 13 (a) (reporting) and 13(b)(2) (accounta- 
bility) of the Securities Exchange Act of 1934 
(“Exchange Act”) and rules thereunder and providing 
for other ancillary relief. 


Without admitting or denying the allegations contained 
in the Commission’s amended complaint, Defendants 
Matusow, Hyman, Multi-Spectrum, Mady, Diwin and 
Ekenco NY consented to the entry of the Judgment of 
Permanent Injunction And Ancillary Relief. The 
ancillary relief included a joint and several obligation to 
disgorge $1.24 million to Aminex Resources 
Corporation. Of this amount $564,000 was to be, and 
has been, paid within five days of the Judgment. 
Defendants Matusow and Multi-Spectrum further 
undertook, in the event that within five months they did 
not satisfy the disgorgement obligation otherwise, to 
sell certain assets and to apply certain of the proceeds 
thereof towards the disgorgement obligation. In 
addition Defendants Matusow and Hyman were 
ordered to make certain annual payments in 
satisfaction of the disgorgement obligation. 


The Judgment also ordered a voting trust over the 
Aminex common stock owned by Matusow, although it 
permits him to sell such stock, subject to court 
approval, as long as he applies the proceeds thereof 
towards the disgorgement obligation. Matusow and 
Hyman were also prohibited from being an officer or 
director of any public companies in the future, except 
upon a showing satisfactory to the Court that 
measures have been taken to prevent conduct as 
alleged in the Commission’s Amended Complaint or 
conduct of similar object or purport. 


The Commission’s complaint in this matter, filed on 
March 9, 1978, and amended on March 30, 1978, 
alleged that Defendants Matusow, Hyman, Multi- 
Spectrum, Mady, Diwin, Ekenco NY and others had 
variously engaged in undisclosed schemes to 
misappropriate and divert assets of Aminex Resources 
Corporation (“Aminex”) and its subsidiaries in an 
amount of at least $1.24 million. These defendants and 
others disguised these misappropriations by means of 
false and improper accounting in the books and 
records of Aminex and its subsidiaries. In jurtherance 
of this scheme false and misleading annual and 
quarterly reports were filed by Aminex with the 
Commission, which reports failed to disclose the 
misappropriations and diversions and falsely stated 
the financial condition of the company. 
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ACCOUNTING SERIES 
Release No. 247/May 26, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5934/May 26, 1978 





ACCOUNTING SERIES 
Release No. 248/May 31, 1978 


Administrative Proceeding File No. 3-2233 
In the Matter of 


ERNST & ERNST 
Cleveland, Ohio 


CLARENCE T. ISENSEE 
JOHN F. MAURER 
OPINION OF THE COMMISSION 


PROCEEDINGS UNDER RULE 2(e), RULES OF 
PRACTICE 


Improper Professional Conduct by Accountants 


Where firm of certified public accountants certified two 
years’ financial statements which were materially false 
and misleading in that, among other things, earnings 
of companies acquired or purportedly acquired by 
issuer after balance sheet dates were included in 
earnings under pooling-of-interests accounting even 
though pooling requirements were not met, and one 
year’s earnings statements also reflected huge profit 
on property sale which was not arm’s-length 
transaction; and the firm, its partner in charge of the 
audits and the audit manager failed to comply with 
generally accepted auditing standards as to those and 
other transactions and failed to fulfill responsibilities 
as independent accountants by reliance on manage- 
ment’s unsupported and questionable representations, 
held, the firm and the individual respondents engaged 
in improper professional conduct, the individual 
respondents should be suspended from appearance or 
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practice before the Commission, and the firm should 
be censured. 


APPEARANCES: 


Theodore Sonde, Alan Blank, Michael J. Roach, James 
H. Schropp, David Romanski and Frederick B. Wade, 
for the Office of the Chief Accountant of the 
Commission. 


Frank C. Heath, Patrick F. McCartan, Marc L. 
Swartzbaugh and John S. Walker, of Jones, Day, 
Reavis & Pogue, for respondents. 


1. INTRODUCTION 


Ernst & Ernst (“E&E”), a large national accounting 
firm, and two of its partners, Clarence T. Ilsensee and 
John F. Maurer, are charged with professional 
misconduct.' Following lengthy hearings, in the 
course of which certain facts were stipulated, the 
administrative law judge filed an initial decision 
sustaining most of the charges against them and 
imposing the following sanctions: (1) a bar of E&E 
from certifying any financial statements filed with this 
Commission for any “new client” or participating in 
any other Commission filing of a new client, subject to 
those restrictions being lifted after six months upon a 
showing that the firm has adopted acceptable 
supervisory procedures; and (2) suspensions of 
Isensee and Maurer from practice before this 
Commission for respective periods of three years and 
one year. After the record was reopened for the taking 
of additional evidence, the administrative judge issued 
a supplemental decision affirming his earlier findings 
and conclusions.* Respondents appeal from the 





1 Rule 2(e) of our Rules of Practice provides that we 
may deny, temporarily or permanently, the privilege of 
appearing or practicing before us to any accountant 
found to be lacking in character or integrity or to have 
engaged in unethical or improper professional 
conduct. 


2 After we had received briefs and heard oral argument 
on review of the initial decision, it was discovered that, 
through inadvertence, certain prior statements of two 
staff witnesses had not been furnished to respondents 
during the hearings. Respondents thereupon moved to 
dismiss the proceedings, and a second oral argument 
was heard on that motion and on the merits. 
Respondents’ motion was denied, but we granted, at 
least in part, their motion to reopen the record. 


Respondents have requested a third oral argument. We 
think that would be pointless. Df. Arthur Lipper Corp. 
v. S.E.C., 547 F.2d 171, 182 n. 8 (C.A. 2, 1976), cert. 
denied, ___ U.S. _____ (1978). 
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administrative judge’s determinations, and the Chief 
Accountant’s Office asks that the sanctions which the 
judge imposed be made more stringent. 


The charges against respondents are based on their 
audits and E&E’s certification of financial statements 
of Western Equities, Inc., (“Wesiec”) for the fiscal 
years ended December 31, 1964, and 1965. The 
financial statements in question were included in 
annual reports sent to Westec’s stockholders and in 
Form 10-K annual reports filed with us. 


E&E became Westec’s auditors in September 1964. 
Isensee, an E&E partner since 1959, was placed in 
charge of the Westec engagement and Maurer, who has 
been associated with E&E since 1957, was made audit 
manager. At the time, Isensee was in charge of the 
audit staff of the firm’s Houston office. Maurer was 
made a partner in 1970, during the course of these 
proceedings. 


Westec, a Houston-based conglomerate, was the 
result of a September 1964 merger of Western Equities, 
primarily a mining company, and Geo Space 
Corporation, a designer and manufacturer of 
geophysical instruments and equipment used in 
searching for natural resources. Upon the merger, 
James W. Williams became chairman of Westec’s 
board of directors and Ernest M. Hall, Jr., former 
president of Geo Space, Westec’s president. 


These two men thereafter dominated and controlled 
Westec’s policies, activities and business affairs. E&E 
was retained shortly after the merger. At that time, 
Westec’s stock, which was listed on the American 
Stock Exchange, was selling at 3-1/2. In the ensuing 19 
months, during which Westec presented a picture of 
rapid growth, the stock rose to more than 67. On 
August 25, 1966, when the price had declined to about 
45, the Exchange halted trading after it was discovered 
that Hall and certain nominees had ordered about $8 
million worth of the stock but had failed to make 
payment. Subsequent investigations revealed that 
Hall, Williams, and others had conspired during the 
1964-1966 period to manipulate the market for Westec 
stock. In September 1966, Westec filed a petition for 
reorganization under Chapter X of the Bankruptcy Act. 
Williams and Hall, the principal malefactors, were 
criminally prosecuted, convicted and sentenced to 
prison terms. 





3 Hall pleaded guilty to securities law violations and 
was sentenced to three to eight years’ imprisonment. 
Willimas was convicted of conspiracy and mail fraud. 
After his conviction was affirmed on appeal, he was 
sentenced to 15 years’ imprisonment. 


It was indispensable to the Williams-Hall scheme to 
create the impression that Westec was a dynamic 
conglomerate with soaring earnings. The 1964 and 
1965 financial statements and the shareholder 
messages which management based on them clearly 
conveyed that impression. Thus, in Westec’s 1964 
annual report, Williams and Hall reported that the year 
had been the most successful in the company’s 
history. Earnings were reported at a record level of 43 
cents a share, compared to only 12 cents the year 
before. Williams and Hall advised shareholders that 
their objective—which they expected to achieve— was 
to increase earnings by at least 75% in 1965. According 
to the 1965 report, the results far surpassed 
expectations. Earnings were reported as $1.10 per 
share. Williams and Hall forecast another 75% 
increase in 1966. Soon thereafter the bubble burst. 


The administrative law judge found that the 1964 and 
1965 financial statements were materially false and 
misleading and that respondents failed to do their job 
as independent accountants. He sustained sub- 
stantially all of the Chief Accountant’s allegations, 
expressly or by implication.4 Thus he found that, 
contrary to the representations in E&E’s certificates 
accompanying the financial statements, the respond- 
ents failed to comply with generally accepted auditing 
standards and the statements did not conform with 
generally accepted accounting principles. He further 
held that respondents failed to fulfill their 
responsibilities as independent accountants by relying 
on the unsupported and unverified representations of 
management, and by delaying their reports for 
management’s benefit. 


In essence, the administrative judge concluded that 
respondents were guilty of a wholesale abdication of 
their responsibilities. He found that while respondents 
were on many occasions negligent, their misconduct 
could not be wholly ascribed to negligence. Rather, 
they “were aware of facts which they chose to ignore, 
generally accepted auditing standards and principles 
which they disregarded, and independent courses of 
conduct which they were persuaded not to follow.” 
Respondents, on the other hand, urge that the initial 
decisions are contrary to the evidence, including the 
expert testimony of a number of distinguished 





4 The only allegation which he dismissed was that 
respondents aided and abetted Westec’s management 
in the preparation and dissemination of unaudited 
interim financial statements for the 9 months ended 
September 30, 1965, which respondents knew or 
should have known were false. The Chief Accountant 
did not seek review of the dismissal; and we did not 
choose to review it on our own initiative. Hence it is not 
final. 
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accountants whom they summoned to the witness 
stand. While conceding that the Westec financial 
statements were false or misleading in at least some 
respects, they attribute this fact to management’s 
success in deceiving them and not to any derelictions 
on their part. 


Our independent review of the record leads us to the 
conclusion that the administrative law judge erred in 
some respects, particularly in failing to give sufficient 
weight to expert testimony concerning accounting 
principles which were generally accepted during the 
period under consideration. Certain of his other 
findings are also rejected in this opinion. But, for the 
most part, we agree with the administrative law judge’s 
findings. We conclude, as did the law judge, that 
respondents engaged in improper professional 
conduct. And we find the evidence of respondents’ 
misconduct clear and convincing. 


Before we turn to the specific matters at issue, some 
further comments concerning the expert testimony are 
in order. The six independent accounting experts 
presented by respondents certainly deserve to be 
characterized as “an impressive array of leaders of the 
profession.’’% Among them were professors of 
accounting, a former president of the American 
Institute of Certified Public Accountants (“AICPA”) 
and a former Chief Accountant of this Commission. 
Respondents also called as witnesses Andrew Barr, 
our then Chief Accountant, and Walter Mickelsen, then 
Chief Accountant of our Division of Corporation 
Finance, principally to testify concerning accounting 
practices deemed acceptable by the Commission’s 
accounting staff during the period under considera- 
tion. As respondents correctly point out, the only 
expert testimony introduced by the Chief Accountant 
was rebuttal testimony by Barr on some of the issues 
presented. 


In his initial decision, the administrative law judge, 
citing prior Commission decisions,° stated that (1) 
while experts’ opinions may be helpful, in the last 
analysis the Commission must weigh the value of 
practice, and (2) he had carefully considered, the 
experts’ testimony but the views expressed by the 
experts were substantially the same as respondents’ 
views. As we have indicated, we consider that in 





5 That was the characterization applied by the court to 
the expert witnesses produced by the defendants in 
United States v. Simon, 425 F.2d 796, 805 (C.A. 2, 
1969), cert. denied, 397 U.S. 1006 (1970). 


6 Haskins & Selis, Accounting Series Release No. 73 
(October 30, 1952), and /nterstate Hosiery Mills, Inc., 4 
S.E.C. 706, 715 (1939). 
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certain respects the administrative judge did not give 
respondents’ expert testimony the weight it deserved. 
On the other hand, our review of that testimony reveals 
that, on at least some of the many accounting and 
auditing issues presented, it does not furnish the 
support for respondents’ position that the _ initial 
decision suggests or that respondents would have us 
believe. 


As will appear from the discussion that follows, the 
weight we have given respondents’ expert testimony 
ranges from considerable, in the area of defining the 
pertinent accounting principles which were generally 
accepted during the mid-1960’s, to relatively little on 
questions of the sufficiency of respondents’ audits of 
various Westec transactions. While the experts gave 
their opinions regarding audit procedures with respect 
to some of those transactions, they also stated or 
indicated that consideration had to be given to the total 
“audit environment.” This point, which seems 
self-evident, was most cogently made by Robert M. 
Trueblood, former AICPA president. Respondents’ 
counsel asked Trueblood, with reference to a lengthy 
statement of assumed facts concerning one of the 
transactions at issue, what further auditing steps he 
would have taken. Trueblood replied as follows: 


“That is a difficult question for me to 
answer. All auditing procedures are 
judgmental to a degree. They involve being 
there. They involve relationships with 
people. They involve prior relationships with 
the entities involved in the transactions. | 
simply cannot reconstruct what, in my 
opinion, | might have felt required to do had 
| been there under the described 
circumstances.” 


Il. 1964 FINANCIAL STATEMENTS 


The principal focus of the Chief Accountant’s 
allegations of misconduct in connection with Westec’s 
1964 financial statements is on three transactions 
reflected in the reported net earnings for that year of 
$1,331,966, or $.43 per share: 


1. The sale by Westec’s Instrument Corporation of 
Florida (“ICF”) division of a plant and real estate in 
Florida to one Donald McGregor, a friend and business 
associate of Hall and Williams,” for a reported gain of 
$89,984. 





7 The record indicates that McGregor was record owner 
of more than 10% of Westec’s stock as of March 30, 
1965. It appears that, as part of the Williams-Hall 
manipulation, Westec shares were placed in 
McGregor’s name from time to time. 





* 


2. Westec’s acquisition in March 1965 of two 
companies, Doliver Corporation and Beco, Inc., and the 
accounting treatment given those acquisitions as 
“poolings of interests.” That treatment resulted in the 
inclusion of those companies’ 1964 earnings in 
Westec’s consolidated earnings for that year, with 
Doliver contributing $115,364, or $.03% per share, and 
Beco $79,360, or $.02%% per share. 


The administrative judge found that respondents failed 
to audit the three transactions properly and that 
pooling accounting was improper for the Doliver and 
Beco acquisitions. 


A. The ICF Transaction 


The sale of the ICF properties was accounted for as a 
December 31, 1964, transaction. The administrative law 
judge found that the transaction was not arm’s-length 
or bona fide and that, particularly in light of numerous 
“red flags” confronting respondents, their audit of the 
transaction fell far short of the thorough scrutiny called 
for under the circumstances. 


The sale first came to E&&’s attention some time prior 
to December 28, 1964, wnen Herbert R. Belcher, 
Westec’s assistant secretary: and controller and a 
former E&E employee, advised Isensee that the 
properties were being sold before the year’s end.8 At a 
meeting on that date held at E&E’s request, Belcher 
informed Isensee and Maurer that the buyer was 
McGregor and the purchase price $230,000, consisting 
of a mortgage note from McGregor and his assumption 
of two ICF notes totaling about $115,000 secured by a 
mortgage on the properties. Upon being advised that 
ICF would continue to occupy the properties, Isensee 
inquired whether the transaction involved a 
simultaneous sale and longterm lease-back.9 Belcher 
advised him that there was no agreement or 
understanding to that effect; that Westec expected to 
combine ICF’s operations with those of Metric 
Systems, Inc., which it was then in the process of 
acquiring; and that until this could be accomplished 





8 Belcher had been employed as an industrial engineer 
in E&E’s management services division for most of the 
period 1952-64. He had become a CPA in 1960. In 1964 
Belcher moved from E&E to Geo Space as secretary 
and controller and then joined Westec upon the 
Western Equities-Geo Space merger. In 1965 he 
became Westec’s secretary and controller and, in 1966, 
vice-president. 


9 Isensee testified that no income could properly have 
been reported if that had been the nature of the 
transaction. 


ICF would lease the properties on a month-to-month 
basis. lsensee, who did not know McGregor, asked the 
partner in charge of E&E’s Houston office about him 
and was told that McGregor was a man of substance 
and good reputation who owned a lot of real estate. He 
also inquired of Belcher whether McGregor was 
affiliated with Westec in any way and was assured that 
he was not. 


E&E’s examination of the transaction consisted of the 
following steps and developed the following 
information: 


1. Maurer examined a mortgage note executed by 
McGregor which was payable to Westec in the amount 
of $114,694. The note, dated December 13, 1964, 
provided for a down payment of $30,000 to be made by 
January 31, 1965, with the balance to be paid in seven 
annual installments beginning in 1966. 


2. E&E caused ICF to send McGregor a form 
requesting that he confirm to E&E his indebtedness to 
Westec of $114,694, of which $30,000 was payable on 
January 31. McGregor signed the form and returned it 
to E&E. The confirmation did not, however, make any 
reference to an assumption of the ICF notes. 


3. E&E also examined confirmations of ICF’s 
outstanding obligations on its two notes obtained from 
the lenders. An audit manager in E&E’s Miami office, 
which performed the audit of the ICF division, noted in 
the workpapers that, as of the dates of their respective 
confirmations, January 27 and February 3, 1965, the 
lenders had not been informed that McGregor had 
assumed the mortgage payments. ICF subsequently 
adivsed that, at December 31, 1964, ICF was 
contingently liable on the two notes which according 
to Belcher had been assumed by McGregor in 
connection with his purchase of its properties. 


4. E&E examined the entry of the sale of the 
properties on ICF’s books and determined that it had 
been accounted for as a December 31, 1964, 
transaction. While reviewing the workpapers of E&E’s 
Miami office, Maurer requested that office to examine 
the mortgage contract and other documents relating to 
McGregor’s assumption of the existing mortgage 
obligations. Although Belcher had informed the Miami 
office that these documents would be at the site of the 
properties at a specified time, the documents were not 
there and were not examined by respondents. 


5. An employee of E&E’s Miami office examined a 
recent appraisal by an independent appraiser, which 
indicated a value of $230,000 for the properties. 


The record shows that a warranty deed conveying the 
properties to McGregor and dated December 31, 1964 
was executed, and that it recited that McGregor was 
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assuming the prior first mortgages. A “second 
mortgage deed” from McGregor to Westec, also dated 
December 31, 1964, was also executed. The two deeds 
were not recorded until after April 27, 1966. The 
transaction was closed on or about March 22, 1965, 
and the down payment was made on or about that date. 


In our judgment the record does not clearly establish 
that the ICF transaction, surrounded though it was by 
questionable circumstances, was a sham on which no 
income could be reported at any time or that it was not 
a 1964 transaction for accounting purposes. But the 
fact that the transaction apparently took place as 
represented to respondents does not mean that they 
complied with their obligation as auditors. A basic 
auditing standard, as stated in the authoritative 
pronouncement in effect during the period under 
consideration, is that the auditor must obtain 
“sufficient competent evidential matter... through 
inspection, observation, inquiries and confirmations to 
afford a reasonable basis for an opinion regarding the 
financial statements under examination.” In our 
opinion, respondents failed to meet that standard with 
respect to the ICF transaction. Hence E&E’s certificate, 
which represented that the examination of Westec’s 
financial statements was made in accordance with 
generally accepted auditing standards, was false. 


Even aside from the various warning signals described 
below which the administrative law judge considered 
should have caused respondents to extend their audit 
procedures, the audit of the ICF transaction was 
grossly inadequate. Indeed respondents concede the 
inadequacy of their procedures in certain respects. 
They acknowledge that they should have obtained 
confirmation from McGregor of his assumption of the 
outstanding mortgages and should have determined 
that the cash down payment was in fact made as 
specified in the mortgage note. As noted, the 
confirmation which respondents obtained from 
McGregor merely confirmed his indebtedness to 
Westec. And even though it was signed on February 8, 
it referred to $30,000 payable on January 31 and 
included that amount in the total indebtedness. The 
confirmations received from the two lenders reflected 
their understanding that ICF was still primarily liable to 
them.'1 Moreover, there is no indication in the record 
nor is it claimed that respondents ever saw the 
warranty and mortgage deeds or any document which 
showed the total purchase price. 





10 AICPA Statements on Auditing Procedure No. 
33(1963), at 16, 34. 


11 As noted, Maurer requested E&E’s Miami office to 
look into the assumption of the mortgages, but this 
was not done. 


1280/SEC DOCKET 


Respondents relied entirely or principally on Belcher’s 
representations for critical information bearing on the 
nature of the transaction and the includability of a 
profit of almost $90,000 in Westec’s 1964 earnings, to 
wit, the nature of the leasing arrangements and 
McGregor’s assumption of the mortgages. Regardless 
of Belcher’s reliability, we think that it was incumbent 
on respondents, in the exercise of due professional 
care, to obtain independent verification of the critical 
elements of the ICF transaction which resulted in a 
material contribution to Westec’s 1964 income. 


This conclusion is buttressed by the context in which 
the ICF transaction was presented to respondents. 
Among other things, it was a last-minute transaction 
and was followed after year’s end by several other 
transactions—described below—which had the effect 
of further increasing 1964 income. Moreover, as the 
administrative law judge found, Isensee and Maurer 
were aware of an earlier transaction involving 
McGregor that was of a questionable nature. Westec’s 
files contained a 10-day unsecured $50,000 note, dated 
July 10, 1964, payable to Geo Space. Respondents 
knew that the note had been signed by McGregor as 
vice-president of the corporate obligor, ! that no 
principal or interest had been paid on the note as of 
December 31, 1964, and that the note had been 
replaced by McGregor’s 6-month unsecured note dated 
January 1, 1965.13 


Another circumstance should have alerted respondents 
to the need for further inquiry. As related in a March 22, 
1965, memorandum from Isensee to E&E’s files, 
Belcher approached him in February 1965 to inquire 
whether the sale of certain Arizona property (the 
“Lightning Warehouse”) to an “individual investor” for 
a note receivable could be recorded as having been 
made at December 31, 1964, rather than in February 
1965.14 Isensee advised Belcher this would be an 
“exceedingly difficult proposition” to justify since no 
cash down payment had been received in 1964 and the 





12 McGregor testified that the corporate obligor on the 
note was a shell owned by him and his son. 


13 Indeed, in respondents’ workpapers, a confirmation 
from McGregor of the earlier note and a worksheet 
prepared by Maurer reflecting the salient facts 
concerning both notes immediately follow McGregor’s 
confirmation of his ICF indebtedness. 


14 The “individual investor” was in fact a corporation 
wholly owned by McGregor. There is no indication in 
the record, however, that respondents were aware of 
that fact during their audit of the 1964 financial 
statements. 





documentation would reflect 1965 dating and 
consummation. According to Isensee, he agreed with 
Belcher that the document “could be dated in 1964, but 
pointed out that the notarization and the recording of 
the deed would most certainly reflect February 1965 
dating.” 


Hall and Belcher made further inquiries about the 
possibility of including the profit on the Lightning 
Warehouse sale in 1964 income. Following 
discussions in which two other E&E partners, 
including the partner in charge of the Houston office, 
participated, E&E replied that to do so would require it 
to issue a qualified opinion to which this Commission 
and the American Stock Exchange would probably 
object. The transaction was ultimately treated as 
having occurred in 1965. But the discussions 
concerning it should have alerted at least Isensee to 
management’s willingness to resort to devious means 
in order to inflate earnings. ! 


B. The Pooling Transactions 


E&E’s audit report or certificate pertaining to Westec’s 
1964 financial statements was dated March 26, 1965, 
and was authorized for printing on April 2 or 3. 
Westec’s annual report was mailed to shareholders a 
few days later. During the period from about March 25 
to March 31, 1965, Westec acquired three companies in 
stock for stock exchanges. The acquisitions were 
accounted for as “poolings of interests” and, 
consistent with that concept as applied at that time, 
Westec’s financial statements included the operating 
results of those companies. The companies in 
question were Doliver Corporation, which contributed 
$115,364, or $.03% per share, to Westec’s 1964 
earnings; Beco, Inc., which contributed $79,360, or 
$.02% per share; and Trak Microwave Corporation, 
which contributed $113,804, or $.034 per share. 
Cumulatively, the three acquisitions contributed net 
earnings of $308,528, or about 23% of Westec’s total 
earnings. Note A to the financial statements disclosed 
the acquisitions of the three companies in 
pooling-of-interests transactions and the fact that their 
accounts were included in the consolidated financial 
statements. 


The administrative law judge found or indicated that 
the record supported the Chief Accountant’s allega- 
tions (1) that pooling-of-interests accounting was im- 
proper for the Doliver and Beco transactions, (2) that 





15 Maurer testified that he did not recall seeing 
Isensee’s memorandum prior to the release of E&E’s 
audit report in early April. The record does not indicate 
whether he saw it subsequently or was aware of its 
contents. 


respondents failed to audit those transactions proper- 
ly, and the failure to disclose certain aspects of the 
transactions. In addition, the administrative judge, in 
concluding that respondents were not independent, re- 
lied in part on his finding that they delayed their report 
on the 1964 financial statements so as to permit inclu- 
sion of the earnings of the three companies which 
combined with Westec after the close of the year. 


The accounting concept known as pooling of interests 
plays an important role in these proceedings with re- 
spect to both the 1964 and the 1965 financial state- 
ments. There were at that time and there are now two 
basic and radically different methods of accounting for 
business combinations. One is known as purchase ac- 
counting, the other as pooling of interests or simply 
pooling accounting. The accounting treatments result- 
ing from adoption of one or the other method have 
been reasonably well defined over the years. It is the 
determination of whether one or the other method is 
appropriate for a particular business combination that 
has for many years been one of the most controversial 
topics in the accounting field.1 


The concept of pooling, as its name implies, is that the 
two (or more) companies being combined are continu- 
ing operations as one company, with the equity owners 
of the separate businesses becoming joint owners of 
the combined business. In effect, the concept holds, 
there has been no purchase or sale of assets, but mere- 
ly a fusion, merging, or pooling of entity. 17 It follows 
from that concept that, in contrast to a purchase trans- 
action in which the acquired assets are recorded on the 
books of the acquiring corporation at cost, in a pooling 
transaction a new accounting basis does not arise. The 
balance sheet accounts of the constituent corporations 
are simply combined and carried forward as the ac- 
counts of the combined corporation. Even more signi- 
ficant than differences in balance sheet consequences 
under the two methods, at least in terms of the issues 
presented here, is the impact on the income statement. 
Under purchase accounting, the income of the ac- 
quired business is combined with that of the acquiring 
business only from the date of acquisition forward. On 
the other hand, where a transaction is treated as a 
pooling, the statement of operations for the year in 
which the combination is effected includes the results 
of the combined companies’ operations. Moreover, 
during the period under consideration, where a com- 
bination took place after the end of a fiscal year but be- 
fore the auditors issued their report, the income state- 





16 The subject has evoked a vast amount of literature. 


17 See Wyatt, A Critical Study of Accounting for 
Business Combinations, Accounting Research Study 
No. 5 (1963), p. 14. 
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ment for that year could properly include the earnings 
of the acquired company or companies. This kind of 
retroactive reporting, which at first blush seems incon- 
sistent with normal financial reporting practices, 
derived from the concept that, after a pooling, the con- 
stituents are treated as if they had always been a single 
business enterprise. 


It is not surprising that the ability of pooling ac- 
counting to create instant sales and earnings endeared 
it to the managements of the conglomerate companies 
which were proliferating in the 1950’s and 1960’s, and 
contributed to the pressure to liberalize the conditions 
under which its use was acceptable to the accounting 
profession. And, for such managements, purchase ac- 
counting had significant disadvantages. For example, 
in purchase accounting the excess value of the con- 
sideration given over the fair value of the acquired busi- 
ness’s net assets was ordinarily recorded as “good- 
will,” an item which normally had to be eliminated from 
the balance sheet over time by charges against earn- 
ings. 


During the period in question, there was no Commis- 
sion rule or other official release covering the account- 
ing treatment of business combinations. The most 
authoritative pronouncement was Accounting Re- 
search Bulletin No. 48 (“ARB 48”) which had been is- 
sued in 1957 by the Committee on Accounting Proce- 
dure of the AICPA. 19 


ARB 48 dealt with the proper accounting treatment for 
situations in which corporations were “combined for 
the purpose of carrying on the previously conducted 
businesses.” It rested the distinction between pur- 
chase and pooling accounting largely on “whether an 
important part of the former ownership [was] elimi- 
nated or whether substantially all of it [was] con- 





18 Catlett and Olson, Accounting for Goodwill, 
Accounting Research Study No. 10 (1968), p. 48. 


19 Accounting Research Bulletins represented the 
opinion of at least two-thirds of the Committee’s 
members. The authority of the bulletins was stated to 
rest upon the general acceptability of the opinions 
reached, except in those cases in which the 
membership of the Institute formally adopted them. 
ARB 48 was adopted unanimously by the 21 members 
of the Committee. 


In 1959, the Committee was replaced by an Accounting 
Principles Board, which over the years issued a series 
of Opinions on Accounting Principles. The Board has 
now been supplanted by a full-time body known as the 
Financial Accounting Standards Board. 
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tinued.” It described as a purchase a business combin- , 
ation in which an important part of the ownership inter- © 
ests in the acquired corporation was eliminated (as 
would be the case in a cash acquisition) or in which 
other factors requisite to a pooling were not present. A 
pooling was described as a business combination in 
which the holders of substantially all of the ownership 
interests in the constituent corporations became the 
owners of a single corporation which owned the assets 
and businesses of the constituents and in which cer- 
tain other factors were present. The bulletin also listed 
a number of “attendant circumstances” to be taken into 
consideration, no one of which was necessarily deter- 
minative. 


Respondents contend that by the mid-1960’s the stan- 
dards for determining the eligibility of a transaction for 
pooling accounting were being interpreted with ever- 
increasing liberality and that there had been consider- 
able erosion of the factors set forth in ARB 48. In our 
view, the record demonstrates the validity of this posi- 
tion. But fortunately, even assuming that it were pos- 
sible to do so, there is no need for us to define the 
exact boundaries of the pooling concept as it stood in 
the mid-1960’s. We shall address ourselves to certain 
aspects of the concept in connection with the specific 
transactions under consideration, which are reflected 
in Westec’s 1964 and 1965 financial statements. There 
are two issues which are relevant to a number of those 
transactions and to which we now turn: 


1. The Chief Accountant alleged that several trans- 
actions were not eligible for pooling treatment because 
50 to 100% of the ownership interests in the acquired 
corporations was eliminated. We are satisfied from the 
record, however, that there was at the time substantial 
authoritative support for the position that significant 
changes in the ownership of the acquired company 
prior to the acquisition did not per se preclude pooling. 
This result was reached via two different routes. Ac- 
cording to certain experts, one school of thought 
among accountants was that ARB 48 was concerned 
not with changes in the identity of stockholders, but 
with changes in the amount of shares outstanding. The 
other route—and the one which appears more consis- 
tent with the terms of ARB 48—was that the bulletin 
was concerned with changes in the ownership of the 
outstanding shares, but that this criterion had been 
eroded to the extent that even substantial changes 
prior to the combination did not preclude pooling treat- 
ment. Barr“Y acknowledged in this connection that our 
accounting staff developed “rules” under which a “re- 
arrangement” among owners in a closed corporation 
prior to its combination with a publicly held company, 





20 As noted above, Barr was this Commission’s Chief 
Accountant at the time of his testimony. 





or a change of ownership resulting from the retirement 
of an old shareholder, would not preclude pooling. 


2. The Chief Accountant alleged that both the 1964 and 
1965 financial statements were materially misleading 
because no disclosure was made of the material impact 
which pooling transactions occurring after the end of 
each fiscal year had on that year’s earnings. The ad- 
ministrative law judge, while noting that this was an 
issue in the case, made no finding on it. The Chief Ac- 
countant did not except to the absence of a finding and 
we did not order review on our own initiative. Thus the 
issue is technically not before us. 


However, we agree with respondents as to this charge. 
Barr, while stressing the overriding principle that 
financial reporting must not be misleading, acknowl- 
edged that it was not the practice of the accounting 
profession in 1964 and 1965 to disclose the impact on 
earnings of either pre- or post-balance sheet date pool- 
ings, and that the Commission’s accounting staff ac- 
cepted without objection financial statements that did 
not make such disclosure.“~' Moreover, respondents’ 
experts testified that such disclosure was not required 
under generally accepted accounting principles. 


We turn now to the specific transactions at issue. 
Doliver Acquisition 


On or about March 26, 1965, Westec Acquired the out- 
standing shares of Doliver common stock from two 
corporations, each of which owned 50 percent, in ex- 
change for 13,000 shares of Westec common stock. 
There was no written contract covering the transaction. 
Apparently without respondents’ knowledge, one of 
the two sellers was wholly owned by the ubiquitous 
McGregor, who had organized Doliver in 1962 or 1963. 
Doliver’s financial statements for 1964 were audited by 
another national accounting firm and were used by 
E&E in preparing Westec’s consolidated financial 
statements. The Doliver statements showed that the 
company’s only 1964 transaction, except for the receipt 
of rental income and interest totaling about $2,500 and 
the payment of $1,400 in expenses (none of them re- 
lated to employees), was the sale of an option on cer- 





21 Accounting Principles Board Opinion No. 10, 
adopted in December 1966, prospectively mandated 
certain disclosures. It amended ARB 48—which was 
silent on this point—to provide specifically that where 
financial statements give effect to a pooling of 
interests consummated at or after the close of the 
period, information should be furnished as to revenues 
and earnings of the constituent businesses for all 
periods presented. 


tain real estate.22 As previously noted, Doliver’s net in- 
come for 1964 was $115,364. At December 31, 1964, its 
assets, totaling about $154,000, consisted entirely of 
cash, accounts receivable, a note receivable and ac- 
crued interest. During 1965, Doliver was dormant. Its 
total income consisted of interest in the amount of 
$1,508. In October 1965, Westec gave consideration to 
transferrring the Geo Space plant property to Doliver. 
But no transfer was effected. In mid-1966, Doliver did 
purchase a tract of land with a small office building on 
it which Westec used as additional office space. 


The administrative law judge found that the Doliver ac- 
quisition was a “straight one time real estate deal” 
Structured as a pooling transaction so that Westec’s 
1964 income could be materially augmented. He also 
found strong indications that the transaction was not 
arm’s-length or bona fide, but was contrived for the 
purpose of increasing Westec’s income. 


Respondents contend that pooling treatment for the 
transaction was in accord with generally accepted ac- 
counting principles and that their audit was not differ- 
cient in material respects. They point, among other 
things, to expert testimony to the effect that pooling 
was permissible if Westec intended to use Doliver as 
an operating real estate company and to our staff’s ac- 
ceptance of pooling treatment for an assertedly com- 
parable transaction. While conceding that their audit 
was defective in failing to determine that the minutes 
of Westec’s board of directors did not disclose the 
board’s approval of the transaction, they assert that 
this was not material since the transaction was ratified 
by the director’s silence. Respondents further claim 
that they had no obligation to ascertain the identity of 
the shareholders of the corporations which owned 
Doliver or whether any of them were holders of 10% or 
more of Westec’s stock. 


In our judgement, the inclusion of the Doliver earnings 
in Westec’s 1964 income through pooling accounting 
was clearly improper and respondents’ audit of the 
transaction was inadequate. We recognize that on the 
accounting question there is support for respondents’ 
position in the testimony of the four expert witnesses 
who testified on that question, although close analysis 
of their testimony reveals the degree of such support to 
be less than might appear at first blush. Thus, three of 
the four experts deemed Westec’s intentions with re- 
spect to the use to be made of Doliver significant or 
even controlling. But, as noted below, respondents 
had no adequate basis for determining what those 
intentions were. 





22 The record does not show whether Doliver had any 
business activity prior to 1964. 
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We can find no justification for applying the pooling 
concept to the Doliver transaction. 3 The frontiers of 
that concept may have been hazy. But there were some 
clear limitations. As Barr pointed out, basic to the con- 
cept is the combination of two “businesses.” Doliver, 
however, was nothing more than a dormant legal entity 
with earnings derived from one isolated transaction. 
Moreover, even if we accept the proposition that a 
bona fide intention by Westec to use Doliver as a real 
estate investment company would have justified 
pooling treatment, Isensee, who made the accounting 
decision, lacked an adequate basis for concluding that 
any such intention existed. He testified that, when 
advised by Belcher of Westec’s intention to acquire 
Doliver, he questioned Belcher regarding the nature of 
Doliver’s operations and asked what Westec “expected 
to do with it.” According to Isensee, Belcher told him 
that Doliver had been in the real esate investment busi- 
ness and that Westec intended to use the company for 
the same activity in Texas as Westec’s real estate 
operations in Arizona, i.e., to buy and sell real estate. 
lsensee admitted that he had learned from Belcher that 
Doliver had not been “greatly active” and that he was 
therefore concerned about whether it would be an “on- 
going enterprise,” since he knew that continuance of 
the business was one of the ARB 48 factors. The fact 
that Belcher’s representations satisfied Isensee illus- 
trates the cursory and superficial nature of 
respondents’ audit procedures. Had Isensee looked at 
Doliver’s financial statements, something he admitted- 
ly did not do until after issuance of Westec’s 1964 an- 
nual report, he would or should have realized that 
Doliver had nothing in terms of assets, management or 
employees which would make it useful for engaging in 
the real estate business.25 





23 Respondents are not aided by their reliance on an 
apparent determination by our accounting staff in 
1968, as reflected in memoranda in the record, to 
accept pooling treatment for the acquisition of a 
company which had recently sold its operating assets 
and whose assets, having a market value of about $65 
million, were comprised of cash and securities. Barr 
testified that he had no recollection of the transaction, 
and the material in the record, which is very sketchy, 
does not indicate the basis for the determination. 


24 We fail to understand the administrative law judge’s 
reasoning that the Doliver acquisition was a “straight 
one time real estate deal” structured as a matter of 
form over substance into a pooling transaction. It was 
not the acquisition which was an isolated “deal”; 
Doliver itself was a one-transaction corporation. 


25 Doliver’s subsequent contemplated and actual real 
estate acquisitions, which were not the transactions of 
areal estate business, provide no support whatever for 
Isensee’s accounting determination. 
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Not only was the audit of the transaction itself inade- 
quate, but the surrounding circumstances cried out for 
a thorough scrutiny. Among other things, the trans- 
action was on its face a last-minute effort to augment 
Westec’s 1964 earnings. There was no written contract 
covering it. The board of directors’ minutes did not re- 
flect board approval. And Isensee had already been 
subjected to management efforts to puff up 1964 earn- 
ings through inclusion of a 1965 transaction (the 
Lightning Warehouse transaction). These factors clear- 
ly should have induced more than ordinary skepticism 
concerning management’s representations. 


Beco Acquisition 


On or about March 29, 1965, Westec acquired all of the 
outstanding shares of Beco common stock from 
Beco’s president, J. C. Williams (‘“JCW”)—not to be 
confused with James W. Williams, Westec’s board 
chairman—in exchange for 8,000 shares of Westec 
common stock. As noted, the acquisition was ac- 
counted for as a pooling of interests in Westec’s 1964 
financial statements and contributed $79,360, or $.025 
per share, to net earnings for the year. 


It is undisputed that the acquisition was conditional on 
Westec’s subsequent acquisition of Metric Systems, 
Inc. (“Metric”) which, until just before the stock ex- 
change, owned 80% of Beco’s common stock. As the 
administrative judge found, the transaction, because 
of its conditional nature, was ineligible for pooling 
treatment or indeed for reporting as a completed trans- 
action of any kind. The only question is when respon- 
dents discovered or should have discovered the condi- 
tion. 


The Beco acquisition had its genesis in an agreement 
providing for Westec’s acquisition of all of Metric’s 
common stock in exchange for Westec common and 
preferred stock. Since Westec and Metric were “affil- 
iated persons” of a registered investment company, 

within the meaning of the Investment Company Act, 
this Commission’s approval was required for the pro- 
posed acquisition. An application for approval was 
filed with us in February 1965. But when it became 
apparent that action on the application would not be 
completed in time to permit reflection of the acquisi- 
tion in Westec’s 1964 financial statements, Westec de- 
cided to acquire Beco. According to Metric’s president, 
Westec’s board chariman told him “he” wanted to 
acquire Beco because “he” needed the earnings, since 
the ICF operations had not been as successful as he 
had hoped. Under the terms of an agreement entered 





26 The investment company in question was Business 
Funds, Inc., which owned about 52% of Metric’s 
common stock and about 13% of Westec’s stock. 


Cc 





into by Westec, Metric, Beco and JCW, the latter, who 
then owned a 20% interest in Beco, would acquire 
Metric’s 80% interest for $25,000 cash. He would then 
exchange all of Beco’s stock for Westec stock. 7 The 
agreement further provided, however, that the manage- 
ment and operation of Beco, as well as its working 
relationship with Metric, would remain unchanged, and 
that if for any reason the Westec-Metric merger were 
never consummated, the procedure whereby Westec 
acquired Beco would be reversed.28 


The record shows that the conditional agreement was 
withheld from respondents. The purported contract 
which was furnished to them provided for the uncondi- 
tional exchange of JCW’s 100% interest in Beco for 
Westec shares. Respondents subsequently discovered 
they had been deceived. But they claim this did not oc- 
cur until! the fall of 1965 when Westec’s counsel learned 
of the condition and told them about it. 


The administrative judge concluded that respondents 
failed to follow generally accepted auditing standards 
in their examination of the Beco acquisition; that they 
knew or should have known of the conditional nature of 
the transaction; and that they should have acted af- 
firmatively to disclose it. He also found that the finan- 
cial statements should have been corrected before they 
were filed with this Commission on May 24, 1965 as 
part of Westec’s Form 10-K report. 


The administrative judge found, and the record shows, 
that Maurer knew prior to the acquisition that Beco had 





27 The agreement also provided that JCW would 
borrow the $25,000 and could later repay the loan with 
3,000 shares of Westec stock. Metric in fact sold its 
interest in Beco to JCW for $23,400, an amount equal 
to that paid by Metric two years earlier when it had 
acquired that interest from JCW. 


28 Metric’s president testified that he insisted on the 
reversibility provision because Metric was not getting 
full value for its interest in Beco which was to be 
transferred to Westec merely for the latter’s 
convenience. 


29 The administrative judge did not address himself to 
the allegation in the statement of matters that the Beco 
acquisition was not properly treated as a pooling of 
interests since it involved the elimination of an 80% 
ownership interest in Beco through the payment of 
cash. Technically the issue is not before us. In any 
event, we would agree with the respondents that the 
rearrangement among Beco’s shareholders did not 
preclude pooling treatment under then accepted 
accounting principles. 


been a subsidiary of Metric, but that he failed to inquire 
as to how JCW had become Beco’s sole owner or as to 
any possible relationship between the Beco acquisition 
and the contemplated Metric acquisition. lIsensee 
claimed that he had been advised by Hall, Westec’s 
president, that Metric had a 20% interest in Beco 
which JCW would be acquiring. Respondents’ failure, 
in light of their knowledge concerning the affiliation of 
Metric and Beco and Westec’s contemplated acquisi- 
tion of Metric, to delve into the background of the Beco 
transaction can most charitably be described as pro- 
ceeding with blinders. 


But even more damaging to respondents was their re- 
ceipt, prior to the filing of Westec’s 10-K report, of the 
Beco financial statements for the year ended February 
28, 1965. The statements had been audited by Price 
Waterhouse & Co. (“PW”). On March 25, 1965, Maurer 
visited the Beco plant in Alabama in order to meet with 
the PW personnel engaged in auditing Beco, and ob- 
tained copies of certain working papers and schedules 
prepared by PW. On the basis of this material, financial 
data for Beco was included in Westec’s 1964 financial 
statements. 


On April 14, 1965, PW mailed the audited Beco finan- 
cial statements to Isensee. The cover page and every 
other page of the financial statements were headed as 
follows: 


“BECO, INC. 
(a subsidiary of Metric Systems Corporation - Note 1)” 


Note 1 referred to the sale of Metric’s interest to JCW 
and the latter’s exchange oi stock with Westec and 
concluded with the following statement: “Arrange- 
ments regarding the sale of stock” will be “rescinded in 
the event that certain other acquisition transactions, 
contemplated by Western Equities and currently under 
negotiation, are not consummated.” 


PW’s covering letter was initialled by Isensee and 
Maurer. Isensee testified, however, that he did not read 
the financial statements. And Maurer testified that he 
had checked the figures in the income statement 
against those previously given him, but did not think 
he had read the notes. He stated that, had he read note 
1, he would have spoken to Isensee concerning it, but 
that there was no such discussion prior to October 
1965. 


Respondents claim that it is common practice in the 
business and professional world to initial a document 
without reading it, particularly when, as here, the doc- 
ument is understood to be nothing more than an un- 
changed final version of a draft previously reviewed. 
They also urge that they had no obligation to review 
Beco’s audited financial statements merely because 
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Westec’s financial statements—including the Beco 
figures—were incorporated in Westec’s 10-K report.90 


We find it difficult, if not impossible, to believe that 
Isensee and particularly Maurer, who acknowledged 
dipping into the audited Beco statements, did not ac- 
tually read note 1 to those statements before the 10-K 
was filed with us. Maurer would have been incredibly 
myopic in either not noting or not following up the ref- 
erence to Beco as a Metric subsidiary on the very page 
he concededly looked at. But even on the unlikely as- 
sumption that respondents did not read note 1, they 
clearly should have. Dr. Glen A. Welsch, one of 
respondents’ own experts, testified that in this kind of 
situation, “you would normally expect” that the audit 
manager or someone under him would read the audited 
financial statements. 


As noted above, Isensee testified that he first learned 
of the conditional contract in October 1965 through 
Westec’s counsel. According to his testimony, he was 
“pretty well upset” that significant information had 
been withheld from him and confronted Belcher who 
indicated that he had only learned of the condition 
sometime after the annual report went out. Isensee 
further testified that he then spoke to Hall and told him 
of his “unhappiness” that the conditional contract had 
not been brought to his attention at the time he made 
the decision that pooling treatment could be used. Hall 
told him that he had not realized “the significance of 
this agreement to the transaction.” According to 
Isensee, he stressed to Hall that it was vital to their 
continuing relationship that pertinent facts be dis- 
closed and that he be able to trust him, and it seemed 
to him that Hall “genuinely regretted what he had 
done.” Isensee testified that this matter did not change 
his favorable impression of Hall, “because the explana- 
tion, the discussion that | had with him, was not one 
that | was dealing with someone who was intentionally 
out to deceive me, but rather someone who simply had 
not appreciated the accounting significance of . . . the 
condition.” Ilsensee further testified that he determined 





30 Respondents cite an AICPA pronouncement.to the 
effect that where an independent auditor’s report on 
the financial statements included in a 10-K bears the 
same date as that on the statements previously 
released, he has no responsibility to make a further 
investigation or inquiry as to events which may have 
occurred between the time he initially issued his report 
and the issuance of his report on the financial 
Statements included in the 10-K. But this 
pronouncement is wholly inapposite. Here there was 
no intervening “event,” but merely the receipt of final 
figures to replace the draft figures previously received. 
AICPA, Statements on Auditing Procedures, No. 33, 
pp. 81-82 (1963). 
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there was no need to issue a revised assurance that the | 
acquisition of Metric would take place shortly, thus re- 
moving the condition. That acquisition in fact was ac- 
complished in February 1966. 


We fully agree with the administrative law judge’s com- 
ments regarding Isensee’s asserted reaction to Hall’s 
explanation: 


“The very fact that management had taken the trouble 
to execute two contracts should have dispelled any no- 
tion Isensee might have had as to Hall’s naivete. From 
this point on, regardless of any other warnings, re- 
spondents were on notice that management’s repre- 
sentations could not be relied on.” 


Wil. 1965 FINANCIAL STATEMENTS 


E&E’s audit report for Westec’s 1965 financial state- 
ments was dated April 28, 1966 and was authorized for 
printing in final form on that date. The annual report to 
Westec’s shareholders was mailed a few days later. Ac- 
cording to the statement of earnings, Westec had con- 
solidated net earnings of $4,868,913, or $1.10 per 
share. The earnings were attributable in their entirety 
to the following four transactions effected at or after 
the end of the fiscal year. 


1. The acquisitions by Westec in April 1966 of two 
companies, Seacat-Zapata Offshore Company, S.A. 
(‘‘Seacat’’) and Engineers and Fabricators, Inc. 
(“Efco”), which were accounted for as poolings of in- 
terests and contributed $684,805 and $896,178, respec- 
tively, to Westec’s 1965 earnings. 


2. The sale, in late December 1965, of so-called 
“carved-out production payments” by Camerina Petro- 
leum Corporation, a Westec subsidiary. The reporting 
of this transaction under the “current income method” 
resulted in the inclusion of almost $1.3 million in 
Westec’s 1965 net earnings. 


3. The sale, also in late December 1965, of oil and gas 
properties by Weco Petroleum Co., another Westec 
subsidiary, for a reported gain of over $2 million. 


The administrative law judge found that respondents 
acted improperly in connection with each of these 
transactions. 


A. The Pooling Transactions 


Westec’s 1965 financial statements included the ac- 
counts, for periods prior to their acquisition, of various 
companies acquired in pooling transactions during the 
period March 1965 - April 1966. They listed each such 
company and the month of its acquisition. 





% 


~~ 


Seacat Acquisition 


The acquisition of Seacat contributed $684,805 or $.141 
per share to Westec’s 1965 earnings. Negotiations for 
the acquisition began on or about March 26, 1966. At 
that time Seacat had 1,000 shares of capital stock out- 
standing, of which half were owned by Zapata Offshore 
Company and half by Southeastern Drilling, Inc. which 
managed Seacat’s operations. As found by the admin- 
istrative law judge, the form of the transaction went 
through several stages before the final terms were ar- 
rived at. The arrangement ultimately worked out, with 
substantial assistance by Isensee, called for a sliding 
scale of management fees to be paid to Zapata and was 
in substance a profit-sharing agreement. 


The eventual terms of the transaction were embodied in 
an agreement dated April 8, 1966, and the transaction 
was closed on the same day. The agreement provided 
for Westec’s acquisition from Zapata of all outstanding 
shares of Seacat’s capital stock in exchange for Westec 
common stock with a market value of $6 million. The 
exchange was conditioned on Seacat’s redemption of 
177 of Southeastern’s 500 shares,?1 and Zapata's pur- 
chase of Southeastern’s remaining Seacat shares for a 
$3 million note, secured by Westec’s pledge of the Sea- 
cat shares acquired from Zapata.’ The terms of a col- 
lateral agreement required Westec to vote the pledged 
Seacat stock and otherwise use its best efforts to the 
end that no dividend be paid or other distribution made 
with respect to such stock. 


As provided for in the exchange agreement, Zapata and 
Westec entered into a six-year management contract 
under which Zapata was to manage Seacat’s operations 
in return for an annual management fee computed as 
follows: All of the first $240,000 of “stipulated profits,” 
as defined in the contract, and specified percentages 
of such profits in excess of $240,000, ranging up to 
50% of all such profits in excess of $1,240,000. In addi- 
tion, Seacat agreed to pay all direct costs incurred by 
Seacat or Zapata in the conduct of Seacat’s business. 
No management fee had become payable by the time of 
Westec’s collapse in August 1966 because Seacat 
earned no profit during that period. 


The administrative law judge concluded that pooling 
accounting was not proper for the Seacat acquisition, 
principally because of the management contract. We 





31 The shares were redeemed for $1.3 million cash and 
a non-interest bearing note in the amount of $350,000. 


32 The agreement also provided for Seacat’s 


‘declaration of cash dividends totalling $1,350,000 to 


Zapata. 


agree that aside from any other factors,29 that contract 
precluded pooling treatment for the transaction. In ef- 
fect it was a profit-sharing arrangement which allo- 
cated to Zapata a minimum of 48% of Seacat’s earn- 
ings over the next six years.“* Under the circum- 
stances, to include 100% of Seacat’s earnings in 
Westec’s consolidated earnings statement gave a 
clearly misleading impression of the earning power of 
the combined enterprise.29 


Efco Acquisition 


Westec acquired Efco on April 27, 1966, just one day 
before the date of E&E’s audit report. Efco contributed 
$896,178 to Westec’s 1965 earnings, or 18.41% of the 
total. 


Efco was a closely held corporation. Of its 40,000 out- 
standing shares of common stock, 34,620 were owned 
or controlled by three persons—its president, execu- 





33 Isensee consulted E&E’s chief technical partner, 
Newman T. Halvorson, on the propriety of accounting 
for the Seacat acquisition as a pooling. However, he 
failed to tell him about the management contract. On 
the facts presented to him, Halvorson concluded that 
pooling was not precluded by “this rather modest... 
elimination of ownership by virtue of a redemption and 
the subsequent transfer of shares between the 
shareholders.” In light of what we have said previously 
about pooling standards, we would not be disposed to 
quarrel with that conclusion. 


34 In addition, the prohibition on dividends or other 
distributions during the period the Seacat stock was 
pledged precluded Westec from taking up the 
remaining earnings. 


35 Respondents argue that the administrative judge’s 
findings regarding the management contract are 
improper because Barr was permitted, over objection, 
to testify “to this” on rebuttal even though there was no 
prior testimony concerning the matter, and that, in any 
event, it was not their obligation as auditors to 
forecast income under the contract, the existence of 
which was disclosed. 


These arguments are singularly devoid of merit. The 
conclusion reached by the administrative judge and by 
us rests on the terms of the managment contract which 
is an exhibit to the stipulation of facts. And the 
question is not one of forecasting income. The note 
referring to the management contract which was added 
to Westec’s financial statements did not even identify 
Seacat and was wholly uninformative concerning the 
massive diversion of earnings under the contract. 
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tive vice-president and a director, all of whom were 
over 65 years old and inactive in Efco’s day-to-day 
management. Another 3,070 shares were held by five 
officers and employees who continued in Efco’s 
employ after its acquisition by Westec. The remaining 
2,310 shares were held by six other persons. 


E&E first learned of the proposed acquisition early in 
April when Belcher advised Isensee that Westec was 
considering it and that it would be effected through an 
exchange of Westec stock for either stock or assets of 
Efco. In response to Belcher’s inquiry whether the ac- 
counts of Efco could be included in Westec’s 1965 fi- 
nancial statements, Isensee advised that this could be 
done if the acquisition were closed before completion 
of E&E’s audit. Isensee was familiar with Efco since 
E&E also served as Efco’s independent public accoun- 
tants. On April 26, 1966, the Westec board of directors 
approved the proposed acquisition of Efco. 


As with Seacat, the Efco acquisition evolved through 
several stages until it reached its eventual form. A draft 
agreement of April 16, 1966 between Westec and Efco 
provided for the acquisition of Efco’s assets in ex- 
change for Westec stock having a market value of $5.4 
million. However, Efco’s principal shareholders con- 
cluded they did not want the stock in acquiring Efco in 
a cash transaction since, among other considerations, 
pooling treatment for the combination would be pre- 
cluded even under the relaxed standards then prevail- 
ing. Thus the deal took a new twist. 


On April 22, when Isensee and Maurer were out of 
town, Hall called another accountant in E&E’s Houston 
office to inquire whether E&E would consider a certain 
proposed transaction as a pooling. That accountant, in 
a memorandum to Isensee of the same date, advised 
that he had notified Hall that E&E probably would con- 
sider the transaction a pooling, but that Isensee would 
give Hall the final answer. He described the circum- 
stances related to him by Hall as follows: 


“The company to be acquired presently has approxi- 
mately 15 stockholders, some of whom are also of- 
ficers and employees. A new non-related stockholder 
would acquire all of the outstanding stock from these 
15 individuals and would shortly thereafter enter into 
an agreement with Western Equities to exchange his 
newly acquired stock in the Company for Western 
Equities stock. The Company would continue in busi- 
ness as it is presently constituted with no significant 
change in management, Company name, operations, 
etc. The Company’s sales would be approximately 20% 
of the sales of Western Equities. 


Prior to the closing of the transaction on April 27, 
Isensee learned from Belcher that the “new non-related 
stockholder” was a corporation by the name of Tupper 
Lake Corporation which would purchase the Efco stock 
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for cash. Also before the closing, the facts contained 
in the above memorandum were submitted to E&E’s 
chief technical partner, Newman T. Halvorson, who ap- 
proved pooling treatment. The final agreement between 
Westec and Tupper, which referred to the ubiquitous 
McGregor as president of Tupper, provided for the ex- 
change of 85,545 shares of Westec stock for all of 
Efco’s outstanding common stock. At the closing 
Tupper acquired the Efco stock and immediately ex- 
changed it for Westec stock. 


The apparent simplicity of the transaction belied its 
underlying complexity. Tupper was in fact wholly 
owned by McGregor and was apparently a shell cor- 
poration. Its participation in the transaction had been 
arranged by Williams. Hall and Williams made arrange- 
ments for loans by two commercial lenders to Tupper 
totalling $5.5 million to enable Tupper to acquire the 
Efco shares. The Westec shares received by Tupper in 
exchange for the Efco stock, plus an additional 67,950 
Westec shares in the name of Tupper which Hall had 
indirectly loaned to Tupper, were pledged as collateral 
for one of the two loans. In addition, Hall personally 
guaranteed this loan and granted the lender a security 
interest in 70,000 shares of Westec stock registered in 
his name which were already pledged to secure his 
guarantee of other loans. McGregor and the lender 
agreed that the loan would be paid off through the sale 
over a period of time of the 67,950 Westec shares. 
There is no indication in the record that respondents 
actually knew of the various financing arrangements. 


After the Efco closing, Westec, through Williams, 
agreed to pay McGregor an amount to be determined 
by negotiation but not exceeding $250,000 for services 
in connection with the transaction. In May 1966, a fee 
of $135,000 was paid. A note to Westec’s financials 
stated that in connection with “an acquisition of a 
pooled business” in April 1966, Westec “may be obli- 
gated to pay a fee in an amount yet to be determined.” 


The administrative law judge concluded that the trans- 
action was not properly accounted for as a pooling be- 
cause (1) Tupper was only used by Westec as a mere 
conduit and the transaction between the two com- 
panies was not arms-length, and (2) there was a 100% 
change in ownership immediately preceding Westec’s 
acquisition. We fully agree with his conclusion to the 
extent that it rests on the first ground.Y° Clearly, 





36 As our previous discussion of pooling standards as 
they stood in 1966 indicates, substantial changes in 
the ownership of the acquired company prior to the 
acquisition did not preclude pooling if in other respects 
the transaction met applicable standards. A 100% 
change of course presents an extreme situation. Yet _ 
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Tupper was merely a tool of Westec and was inter- 
posed to create the appearance of an acquisition for 
Westec stock notwithstanding the refusal of the Efco 
shareholders to take such stock. In substance, the 
transaction amounted to a purchase by Westec for 
cash. We further find that respondents should have 
known or discovered the sham nature of the 
arrangements with Tupper. 


Even aside from factors related to other transactions 
and known to respondents—such as the deceit prac- 
ticed by management in the Beco transaction—the 
Efco transaction itself was rife with “red flags” which 
should have caused respondents to extend their audit- 
ing procedures substantially. Again, a last-minute 
transaction was involved. Further, the mere fact that 
within a few days after Efco’s shareholders had re- 
jected the proposed Westec stock for assets trans- 
action, a purported “new non-related stockholder” ap- 
peared on the scene, willing to put up $5.4 million in 
cash for Westec stock which was restricted as to re- 
sale, should have put any reasonable auditor on notice 
of possible irregularities. The Westec stock would have 
been worth $5.4 million only if the shares had been 
freely tradeable. Moreover, respondents admittedly 
knew of McGregor’s association with Tupper, but as- 
sert that his presence in the transaction was not a sus- 
picious circumstance. They point out that in connec- 
tion with the ICF transaction Isensee had inquired of a 
partner concerning McGregor’s reputation in the com- 
munity and had been advised that it was good. That 
was not enough, however. The repeat appearances of 
McGregor in transactions with Westec, some of them 
of a last-minute nature, was in itself a circumstance 
calling for further inquiry. The fact that he was to re- 
ceive a fee in connection with the Efco transaction 
added yet another questionable element. We think 
that, under the circumstances, respondents clearly had 
a duty—which they failed to carry out—to inquire into 
the nature of Tupper’s participation in the transaction, 
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several of respondents’ experts, with specific reference 
to the Efco transaction, testified that even such a 
change was permissible within the pooling concept. 
(Their answers were of course predicated on the 
assumption that an arm’s-length transaction was 
involved.) Barr expressed the view that a change of this 
magnitude was fatal to pooling. He did, however, 
acknowledge the acceptance by our accounting staff of 
an “old shareholder” rule under which the sale by 
elderly shareholders of their interests in closed 
corporations would not be subject to restrictions which 

the staff generally sought to impose on shareholder 
“sell-offs.” 


nave the manner in which the transaction was fi- 
nanced.9? 


B. Sale of Carved-Out Production Payments 


Of Westec’s reported 1965 earnings of almost $4.9 mil- 
lion, about $1.3 million represented net income on 
Camerina’s sale of “carved-out production pay- 
ments.”°° A carved-out production payment is created 
when the owner of a mineral working interest, usually 
in consideration for an immediate cash payment, 
carves out by assignment an amount payable out of 
future production from that interest. 


On December 22, 1965, Camerina sold two production 
payments for cash totalling almost $3 million. These 
payments were sold with no liability on the part of 
Camerina in the event production should not be suffi- 





37 Respondents point to the fact that Westec’s Chapter 
X trustee, in a July 1968 report to the court which 
included financial statements certified by Price 
Waterhouse, reported a profit from the sale of Efco 
which reflected a basis for that company based on 
pooling treatment for the Efco acquisition. But we 
cannot accept the conclusion respondents seek to have 
us draw—that the trustee accepted pooling accounting 
for the Efco transaction. In its opinion, Price 
Waterhouse expressly stated that, since it was not 
engaged until November 1966, it had not examined 
Westec’s financial statements as of August 31, 1966, or 
for any prior period. It further stated that its audit did 
not include the financial statements of subsidiaries 
which had been sold, including Efco, or the related 
Westec investment accounts and that it expressed no 
opinion on the reported gain in that and certain other 
transactions. 


Moreover, to say that the trustee approved pooling 
accounting for the Efco transaction is patently absurd 
in light of the fact that in a civil action instituted by him 
a month after he filed his report he alleged that such 
pooling treatment was improper. It may be that the 
report should have made it clear that the reported gain 
was based on figures simply carried forward from 
earlier financial statements which were being 
challenged. But the nature of the disclosure in the 
trustee’s report is not an issue before us. Respondents’ 
arguments concerning the absence of adjustments in 
the reorganization proceedings with respect to the 
other Westec acquisitions improperly accounted for as 
poolings are equally without merit. 


38 Westec had acquired Camerina in the latter part of 
1965. 
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cient to equal the amount of the payments, but 
Camerina was required to pay all “lifting costs” asso- 
ciated with production. The properties involved in 
these sales were seasoned oil properties. Based on 
normal operations, it would have taken about four 
years’ production to liquidate one payment and about 
seven years’ production to liquidate the other. 


The net income of $1.3 million from the sale of the two 
payments was arrived at by deducting from the gross 
proceeds the costs applicable to the sale, including 
depletion, depreciation, amortization and estimated 
lifting costs based on an independent engineering 
study. With respondents’ approval, the net income was 
taken in toto into Westec’s 1965 income under the so- 
called current income method of accounting. A note to 
the financial statements stated that “under an alterna- 
tive generally accepted method of accounting for sales 
of carved-out production payments, proceeds from 
such sales are accounted for as deferred income to be 
included in sales as the oil or gas . . . required to liqui- 
date such payments is produced.” The note further 
indicated that had this deferred income method been 
followed, no or very little income on the sales would 
have been recognized in 1965. 


The Chief Accountant alleged, and the administrative 
law judge found that by 1965 the current income 
method was no longer acceptable and that its use ren- 
dered the 1965 financial statements materially false 
and misleading. Respondents urge that this method 
was still regarded at that time as a generally accepted 
alternative accounting principle. 


The record shows that from 1963 on our Chief Accoun- 
tant took the position that the deferred income method 
was the only acceptable method except in very unusual 
circumstances. That position was based in part on a 
survey of financial statements of oil and gas producing 
companies which indicated substantial uniformity of 
treatment. As of the time Westec’s 1965 financial state- 
ments were issued, however, this Commission had 
published no rules, regulations or other official re- 
leases or opinions of the Chief Accountant on this ac- 
counting question, nor had the AICPA issued any 
pronouncements. 


There is no doubt that respondents were familiar with 
our Staff’s position. In fact, in 1963 another E&E client 
had changed from the current to the deferred method 
after our staff had objected to use of the former. The 
record shows that Henry J. Hogan, an E&E partner, ad- 
vised Westec’s management that use of the current 
method might be challenged by our staff and recom- 
mended use of the deferred method. Management, 
however, stated that it intended to use the current 
method if that were an acceptable alternative method 
of accounting. Hogan, Halvorson and Isensee con- 
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cluded that it was. They insisted, however, on inclu- 
sion of the footnote quoted above. 


The administrative law judge noted that respondents 
could have discussed the matter with our staff if they 
had an honest difference of opinion with its position. 
No doubt that would have been preferable. But the crit- 
ical issue is whether in 1965 the current income 
method was still a generally accepted accounting prin- 
ciple, i.e., a principle which had “substantial authorita- 
tive support.”*Y Early in its existence the Commission 
stated its policy that financial statements prepared in 
accordance with accounting practices for which there 
was no substantial authoritative support were 
presumed to be misleading and that disclosure would 
not avoid this presumption. It also stated that where 
there was a difference of opinion between the Commis- 
sion and a registrant as to the proper accounting to be 
followed in a particular case, disclosure would be 
accepted in lieu of correction of the financial state- 
ments themselves only if substantial authoritative sup- 
port existed for the accounting practices followed by 
the registrant and the position of the Commission had 
not been expressed in rules, regulations or other offi- 
cial releases. 


The question of whether in 1965 there was still sub- 
stantial authoritative support for the current income 
method is a close one. But we are not persuaded that 


the Chief Accountant has met its burden of proving the ° 


absence of such support. 


It is absolutely clear, as the Chief Accountant’s brief 
points out, that as of the time in question the current 





39 Halvorson testified that the note “was a bridge, if 
you will, between what was being reported to the 
shareholders and what might later have to be reported 
in a filing with the SEC. So we wanted to get both of 
them in there so that in the event they were required to 
adopt the deferred method, the shareholders would 
already have been told about it in the annual report.” 
Although our finding on this allegation is in favor of 
respondents, we find Halvorson’s explanation less 
than persuasive. 


40 Carman G. Blough, one of respondents’ expert 
witnesses, who was the Commission’s first Chief 
Accountant, testified that “You might quarrel with the 
wisdom of the client knowing that it was going to 
bump up against trouble at the SEC going ahead with 
it, but that doesn’t change it [the current income 
method] from being a generally accepted principle of 
accounting.” 


41 Accounting Series Release No. 4 (April 25, 1938). 





income method had been rejected by the Commis- 
sion’s accounting staff and that it had fallen into in- 
creasing disfavor even for use in financial statements 
not subject to Commission review. On the other hand, 
the method was still recognized as an alternative 
method in contemporary accounting literature.42 


Moreover, respondents’ expert witnesses who testified 
on the question, including one who was chief accoun- 
tant of our Division of Corporation Finance until March 
1965, expressed the unanimous view that while the de- 
ferred method had become dominant, the current 
method was still a generally accepted accounting 
principle. 


We also note certain circumstances pertaining to the 
filing which precipitated the Chief Accountant’s 1963 
directive to the accounting staff. The company involved 
had been using the current income method. The staff 
recommended that the Commission require the com- 
pany to follow the deferred method. The Commission 
did not act on that recommendation. Instead it ap- 
proved a compromise under which current income ac- 
counting would be continued for past sales, but de- 
ferred income accounting would be used for future 
sales. As part of the compromise, the company in- 
cluded in its 1963 financial statements a note stating 
that under “an alternative generally accepted method of 
accounting (now more commonly used) for sales of 
carved-out production payments, proceeds from such 
sales are accounted for as deferred income.” The note 
went on to state that if “this-alternative” method had 
been followed in the past, net income would have been 
reduced by specified amounts, and that such method 
would be followed with respect to future sales. While 





42 See, e.g., Porter, Petroleum Accounting Practices 
(1965), p. 496; American Petroleum Institute, Report of 
Certain Petroleum Accounting Practices (1965), pp. 
39-40. That report, which summarized the results of a 
survey, stated that the proceeds from a carved-out 
production payment may be considered either present 
or future income. It did note, however, that out of 24 
responding companies reporting sales of carved-out 
production payments, all but one considered the 
proceeds to be deferred income. 


43 Absent pronouncements by the Commission or the 
principal accounting bodies on a particular accounting 
principle, “substantial authoritative support” may be 
found in the opinions of practicing and academic 
certified public accountants expressed in oral or 
written opinions, expert testimony, textbooks and 
» articles. See Grady, Inventory of Generally Accepted 
Accounting Principles for Business Enterprises, 


“™ Accounting Research Study No. 7 (1965), pp. 16, 52-3. 


we recognize that the solution arrived at was a com- 
promise, it reflects some recognition of the continuing 
legitimacy of the current income method. 


C. Weco Oil Property Sales 


The largest single profit item reported by Westec for 
1965 was a net gain of $2,042,840 on the purported sale 
by its subsidiary, Weco, of interests in oil and gas 
properties to Irving Petroleum Investment, Inc. on De- 
cember 29, 1965. According to the income statement, 
the sale price was $2,250,000; the net gain represented 
the difference between that figure and the cost of 
$207,160. The sale was in fact a sham transaction 
engineered by Hall and Williams to inflate Westec’s in- 
come. Irving was a corporation created by Hall’s 
brother at Hall’s instance for the purpose of effecting 
the transaction. Respondents did not know that the 
transaction was not bona fide. But the administrative 
law judge found, as charged by the Chief Accountant, 
that their lack of knowledge resulted from a failure to 
comply with generally accepted auditing standards in 
their examination of the transaction. We agree. 


Weco was incorporated in January 1965. its accounting 
records were maintained at Westec’s offices under 
Belcher’s supervision. From the time of its organiza- 
tion through December 1965, Weco participated 
through investment in the drilling of about 90 wells, of 
which 16 became producers, and incurred expenses of 
more than $500,000 in connection with its drilling ac- 
tivities. The “sale” to Irving covered substantially all of 
Weco’s oil and gas properties, including its entire in- 
terest in the producing wells. 


Of the total purchase price, half was paid in cash on or 
before December 31, 1965. Irving gave Weco a note for 
the balance, which was paid in full on January 10, 
1966. There is no evidence that respondents ever saw 
the note or that it remained in Westec’s files following 
payment. The funds with which payment was made 
were obtained in part from the sale of Westec shares 
which had been held in McGregor’s name and were 
transferred to Irving, and the balance from loans ob- 
tained by Irving from companies owned or controlled 
by Hall’s brothers. 


In September 1965, Maurer was informed by Belcher 
that Weco had sold some oil properties during the year. 
Before Maurer began his field work in January 1966, he 
received copies of the conveyance documents relating 
to the December 29 sale. He subsequently inquired of 
Belcher concerning the prior sales which Belcher had 
mentioned and was told those sales had fallen 
through, but that Weco had been able to dispose of the 
properties involved and other properties in the sale to 
Irving. Maurer testified that he was satisfied from his 
examination that the Irving sale had been consum- 
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mated and he accepted Belcher’s word as to the earlier 
sales. 


While two earlier sales transactions were recorded in 
Weco’s books, those transactions in fact never took 
place. Sometime after June 30, 1965, Belcher prepared 
a document as of that date providing for Weco’s sale of 
carved-out production payments to McGregor for 
$500,000. Belcher gave the document to Hall for the 
purpose of obtaining the signatures of Weco’s presi- 
dent and McGregor, but it was never signed. Neverthe- 
less, Weco recorded a gain of about $490,000 on the 
transaction, which Belcher included in Westec’s un- 
audited consolidated statement of earnings for the six 
months ended June 30, 1965. That statement was in- 
cluded in an interim report issued by Westec for the 
second quarter of 1965 and in Westec’s Form 9-K report 
for the first half of 1965 filed with the Commission. 


In September 1965, Hall told Belcher that Weco had 
made another sale of oil properties for $650,000. No 
conveyance document was prepared. The purported 
gain of $626,000 was included in three-month and nine- 
month unaudited consolidated earnings statements 
which were included in Westec’s third quarter interim 
report. 


In reviewing E&E’s working papers for Weco in early 
April 1966, Ilsensee noted the absence of a schedule 
analyzing the accounting for the year-end transaction, 
and he requested the audit staff to prepare such a 
schedule. Garland R. Shelton, an accountant working 
under Maurer, prepared a schedule based on Weco’s 
accounting records. That schedule reflected the two 
earlier purported sales, noting that the first of these 
was to McGregor. The underlying “journal voucher” for 
that transaction referred to a June 30 sale and was pre- 
pared on October 23, 1965 as of August 31, 1965. The 
voucher for the second purported sale for $650,000 was 
prepared on December 30, 1965 and carried an October 
30, 1965 “as of” date. The schedule also reflected a 
journal voucher as of December 31, 1965 recording the 
sale of property for notes receivable of $1.1 million, 
“reclassifying” the two earlier sales and relfecting ag- 
gregate sales of $2.25 million. As Shelton explained, 
the procedure used on Weco’s records was to “book 
the net difference” rather than to reverse the earlier 
transactions and book the full $2.25 million. The 
schedule noted that “essentially,” the total sales trans- 
action “was recorded at three times during the year.” 


Shelton asked Belcher to explain the relationship be- 
tween the apparent earlier sales and the year-end sale. 
According to Shelton’s testimony, Belcher told him 
that Weco had sold some properties and recorded the 
sales, but those sales had fallen through and substan- 
tially all of Weco’s producing properties had been sold 
at the year’s end. Belcher testified that he advised 
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Shelton that Hall had informed him that the prior sales 
were to McGregor and that he (Belcher) did not know, 
whether McGregor was part of the corporation to which ~ 
the year-end sale was made. Shelton filed his schedule 
in the workpapers and did not call the matter to the at- 
tention of Maurer or Isensee since he deemed Belcher’s 
explanation reasonable and the $2.25 million cash 
which had been received “the best audit proof avail- 
able.” He testified that he did not ask Relcner whether 
the earlier “sales” had been reflected in the interim re- 
ports. 


The law judge found that respondents disregarded 
signs which should have alerted them to make a more 
careful examination and that a competent audit would 
have revealed the true nature of the Irving transaction. 
He specifically noted the following: (1) the size of the 
transaction, the profit on it, and the fact that, together 
with only a handful of other transactions, it accounted 
for Westec’s total reported net earnings; (2) Isensee’s 
apparent disregard of the schedule which he caused to 
be prepared; (3) the statements made by Belcher to 
Shelton concerning McGregor; (4) Isensee’s failure to 
evaluate Weco’s “rather quick success” (lsensee’s 
characterization), and, in a discussion with Belcher in 
late 1965 concerning the proposed year-end sale, 
Isensee’s satisfying himself as to the bona fides of that 
sale merely with the fact that the sale was to be for 
cash; and (5) respondents’ prior experience with man- 
eagement, particularly in relation to the Beco matter, 
which should have caused them to be alert for possible 
misrepresentations. 


There appears to be no dispute that respondents took 
adequate steps to satisfy themselves that the convey- 
ance to Irving was properly effected and that the full 
purchase price had been received by Westec. And we 
are cognizant of the testimony of certain of respon- 
dents’ experts to the effect that they would not have 
deemed it necessary to inquire further into the pur- 
ported earlier sales which had fallen through since the 
financial statements being audited properly reflected 
the year-end transaction. The experts’ views, however, 
were subject to the caveat that the total audit environ- 
ment must be considered. In our judgement, respon- 
dents should have been alert by that time to the pos- 





44 He also adverted to certain other factors which we 
agree with respondents cannot be held against them, 
such as the fact that Irving’s note for half the purchase 
price was signed by a Hall and that the properties were 
appraised at $400,000, in contrast with the sales price 
of $2.25 million. As we have pointed out, the note was 
paid within a few days—before respondents 
commenced their examination of the transaction—anc 
there is no evidence that it remained in Westec’s files 
thereafter. The appraisal was not prepared until 1967. 





sibility of improper income inflation. Instead, they 
failed to bring to their audit of this transaction the 
“inquisitiveness” and “healthy skepticism” which are 
the hallmark of “due professional care.”*% Respon- 
dents were aware of management’s desire to generate 
earnings and its willingness to stretch a point with a 
very large and extraordinarily profitable transaction, in- 
volving the sale of the assets of a subsidiary in exis- 
tence less than a year, effected just three days before 
the end of the year. Moreover, considering the audit 
environment, the circumstances of which Maurer and 
Shelton were aware concerning the purported prior 
“sales” clearly called for further investigation. Yet re- 
spondents once again satisfied themselves by relying 
on the representations of Belcher.46 


D. Form of Income Statement 


The administrative law judge found that Westec’s 
consolidated income statement for 1965 was materially 
misleading because it failed to segregate the income 
from the sales of the Weco properties and the 
Camerina production payments, which were non- 
recurring and extraordinary items, from ordinary in- 
come, and that respondents’ weaving of the profits on 
those sales into ordinary income indicated an intent to 
conceal the serious lack of other income. 





45 See Wilcox, “Professional Standards,” 2 CPA 
Handbook, Chapter 12, pp. 11-12 (American Institute of 
Accountants, 1957). 


46 The administrative law judge found that 
respondents’ audit was also deficient in failing to 
uncover Weco’s purchases of substantial amounts of 
Westec stock which were concealed through 
falsification of Weco’s and Westec’s records. We agree 
that this aspect of the audit was inadequate. But it was 
mainly attributable to an E&E employee who failed to 
insist on adequate documentation for certain 
transactions and to extend his audit procedures in the 
face of suspicious circumstances. There is no 
indication that respondents were aware of these 
circumstances, or had any reason to believe that the 
employee had not performed his assignment diligently. 
Accordingly, we make no adverse findings against 
respondents with respect to this allegation. 


47 in view of the fact that the Weco sale to Irving was 
not a bona fide transaction, the purported profit on that 
transaction should not of course have been included in 


Westec’s income at all. Thus, our discussion 
pertaining to the arrangement of the income statement 
is on an “even if” basis, i.e., even if the Weco sale had 
been an arm’s-length transaction, was the effect of the 
transaction properly presented? 


The income statement—reproduced below—showed 
the gross income derived from the above sales as two 
separate items under the caption “Income,” one en- 
titled “Sale of interests in oil and gas properties,” the 
other “Sale of carved-out production payments.” The 
related costs were shown separately, also as two 
items, under the caption “Operating Costs and Ex- 
penses.” 


The form of the income statement was one of the items 
discussed at an E&E conference concerning Westec’s 
1965 financial statements which was held in Houston 
in late March 1966. Halvorson came from Cleveland for 
the occasion and met with E&E Houston personnel, in- 
cluding Isensee and Maurer. Westec’s management 
had expressed its preference for a form of a single 
figure. E&E had taken the position that the different 
types of income should be reported separately, and that 
position was supported by Halvorson. As he testified, 
the participants in the conference did not deem 
management’s proposed reporting a fair presnetation 
‘because it would have been a “mishmash” of various 
types of revenue, and they arrived at a format. 
substantially the same as that which was ultimately 
adopted. é. 


Income Statement appears on following page 


A considerable amount of expert testimony was pre- 
sented on the issue of whether the form of the income 
statement was misleading. Respondents’ expert wit- 
nesses all testified that the disclosure in Westec’s in- 
come statement, including the notes, was proper and 
that the income statement was not misleading. Certain 
of them stated that the zero income figures given for 
the items in question in 1964 disclosed that the form of 
the income statement was not proper and that the two 
items should have been shown separately as extra- 
ordinary income. While he indicated that there were 
different ways of accomplishing this, he testified that 
one way would have been to add two lines just above 
“Minority Interests,” one labelled “Net income from 
sale of oil payment” and the other “Net income from 
sale of oil and gas properties,” each of which would 
show the pertinent net figure. 


Respondents’ assertion that Barr admitted that the dis- 
closure in the Westec income statement was as com- 
plete as the disclosure in “the form of report he fa- 
vored” is a distortion of the record. True, Barr testified 
that the format he favored would not have provided 





48 Notes 7 and 8 to which reference is made in 
connection with these items provided further detail 
concerning the nature of the transactions, and gave net 
figures for each of the two items. 
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CONSOLIDATED STATEMENT OF EARNINGS 
WESTERN EQUITIES, INC., AND SUBSIDIARIES 


Years ended December 31, 1965, and December 31, 


19 


1964 


64 





Adjusted for 
Pooling of 
Interests 


As 
Previously 
Reported 





INCOME 


Sales of manufactured equipment 

Sales of services 

Sale of interests in oil and gas 
properties -- Note 8 

Sale of carved-out production 
payments -- Note 7 

Sale of ore -- Note 6 

Sales of oil and gas 

Interest 

Other, including $350,000 in 1965 
from sales of real properties 


OPERATING COSTS AND EXPENSES 


Cost of manufactured equipment and 
services sold 
Cost of interests in oil and gas 
properties sold -- Note 8 
Cost of carved-out production 
Payments sold -- Note 7 
Mine and oil and gas properties 
Operating expenses 
Research and development -- Note 9 
Marketing and selling 
General and administrative 
Amortization of financing costs 
Interest 
Other, including $222,354 in 1965 as 
cost of real properties sold 


EARNINGS BEFORE TAXES ON INCOME 


TAXES ON INCOME -- Note ll 
Federal 
Foreign and state 


MINORITY INTERESTS -- Note 1 
NET EARNINGS 
SPECIAL CREDIT -- Note 17 
NET EARNINGS AND SPECIAL CREDIT 


Provision for depreciation, depletion 
and amortization included in 
operating costs and expenses 


See notes to consolidated financial 
statements 
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$31,691,154 
13,279,043 


2,250,000 
2,954,628 
3,248,601 
434,161 
84,288 


842,892 


$23,426,516 
14,080,141 


sie 

aiijn 
2,767,051 

«Q- 
70,987 


720,140 


$11,148,776 
<i 
er ee 


ap« 

2,767,051 
«(= 
70,987 


355,950 





$54,784,767 


$34,371,114 
207,160 
1,663,237 


1,738,149 
1,052,926 
2,409,750 
5,282,577 
238,507 
855,065 


395,746 


$41,064,835 


$28,661,720 
=~ 
«§- 


1,151,641 
768,775 
2,488 ,856 
3,505,055 
225,961 
560,195 


111,078 


$14,342,764 


$ 7,810,626 
wie 
= 


1,151,641 
609,582 
1,263,856 
1,313,777 
225,961 
389,064 


47,420 





$48,214,231 


$37,473,281 


$12,811,927 





$ 6,570,536 


$ 1,282,425 
335,827 


$ 3,591,554 


$ 693,130 
399, 833 


$ 1,530,837 


$ 57,121 
130,357 





$_ 1,618,252 


$ 1,092,963 


$187,478 





$ 4,952,284 
83,371 


$ 2,498,591 
70,616 


$ 1,343,359 
11,393 





$ 4,868,913 
324,000 


$ 2,427,975 


$ 1,331,966 





$_5,192,913 


$ 2,427,975 


$ 1,331,966 








$ 3,112,247 


$ 2,271,098 


740,106 





more disclosure of fact, but he went on to add the cru- 
cial qualification that ‘‘the arrangement of the 
statement makes a difference.” 


In our judgement, the income statement was 
misleading.*Y The two transactions were clearly of an 
extraordinary character, particularily the Weco sale 
which involved substantially all of that subsidiary’s 
properties. Yet the statement, by lumping the income 
from these transactions with ordinary operating in- 
come and by reporting related costs under “operating 
costs,” tended to convey the impression that these 
items were ordinary income. The notes contained no- 
thing which would dispel that impression. And the zero 
figures included for 1964 were at best ambiguous. They 
did not overcome the inference that, after 1965, a recur- 
rence of these items could be expected. 


IV. INDEPENDENCE 


The administrative law judge determined that respon- 
dents were not independent in their performance of the 
Westec audits for 1964 and 1965 and in their certifica- 
tion of Westec’s financial statements for those years. 
He based that determination on findings that the 
record was replete with examples of respondents’ re- 
liance on unverified representations of management, 
and that they delayed issuance of their reports in both 
years in order to permit the inclusion of the earnings of 
companies acquired in last-minute poolings transac- 
tions. In connection with the latter point, he found that 
the only adjustments which were made in the financial 
statements after March 15, 1965 (for the 1964 state- 
ments) and after April 1, 1966 (for the 1965 statements) 
were for the purpose of reflecting those transac- 





49 Cf. United States v. Simon, 425 F.2d 796, 806 (C.A. 
2, 1969), cert. denied 397 U.S. 1006 (1970): “We do not 
think the jury was . . . required to accept the [expert 
independent] accountants’ evaluation whether a given 
fact was material to overall fair presnetation, at least 
not when the accountants’ testimony was not based on 
specific rules or prohibitions to which they could 
point... .” 


We consider ourselves at least as well qualified as a 


jury to judge the adequacy of disclosure in financial 
statements. 


We have nevertheless concluded that in determining 
what disciplinary action against respondents is 
* appropriate, we shall exclude from consideration the 
_ issue involving the form of Westec’s 1965 consolidated 
income statement. 


tions,20 and that the audits were in fact completed by 
the above-mentioned dates. As noted, the 1964 report 
was dated March 26, 1965 and was authorized for print- 
ing in final form on April 2 or 3; the 1965 report was 


dated April 28, 1966 and authorized for printing on that 
date. 


Respondents vigorously dispute the law judge’s find- 
ings. They stress that in the course of their audits they 
made more than 150 adjustments affecting income 
alone, many over management’s objections, and that 
those adjustments had the effect of reducing net in- 
come by about $500,000 in 1964 and about $1.7 million 
in 1965. That record, they urge, refutes any charge of 
lack of independence and, on the contrary, affirma- 
tively demonstrates that they exercised independent 
judegment. On the issue of delay of the 1964 report, 
they assert that audit procedures unrelated to the 
March 1965 acquisitions were not compieted until 
about March 25, 1965, by which time those acquisi- 
tions were closing. And they contend that it is not only 
permissible but preferable accounting practice to defer 
issuance of a report for a few days where a pooling 
transaction appears imminent, so as to make the finan- 
cial statements as up-to-date as possible. As to the 
1965 report, they contend that their examination could 
not have been completed earlier with or without the 
post-balance sheet poolings. 


We are not satisfied that the evidence, though strong, 
clearly supports the charge that respondents delayed 
issuance of their reports so as to enable Westec to 
show a higher income as a result of the last-minute 
pooling transactions. In both years material audit steps 
unrelated to the pooling transactions continued be- 
yond the dates pointed to by the administrative law 
judge, and the short additional delays until closing of 
the pooling acquisitions were not in themselves im- 
proper. But we are in accord with the law judge’s find- 
ing ot lack of independence insofar as it rests on 
respondents’ repeated dependence on management 
representations concerning significant information. As 
noted above, it was particularly in connection with the 
last-minute pooling transactions, which contributed 
significantly to the appearance that Westec’s earnings 
were soaring, that respondents uncritically accepted 
such representations when the circumstances called 





50 Respondents urge that the law judge found that 
those were the only adjustments made at any time, and 
they point out that numerous other adjustments were 
made. Read in context, however, his finding is as 
stated in the text. 
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for independent inquiry or investigation.©1 Perhaps the 
most flagrant example is the Efco transaction. There 
respondents simply accepted management’s repre- 
sentation concerning Tupper, the “new non-related 
stockholder,” when, as noted, the circumstances sur- 
rounding the transaction—and respondents’ expe- 
rience with management representations in the Beco 
situation—cried out for a thorough independent inves- 
tigation. We recognize that in other instances during 
the courses of the audits respondents, over manage- 
ment objections insisted on adjustments which had 
the effect of decreasing earnings, and on certain addi- 
tional disclosures. These instances of independent 
judgement and action did not go far enough, however. 
In critical respects respondents relied on unsupported 
and questionable representations of management, with 
the consequence that Westec’s financial statements 
did not fairly present its financial condition or the re- 
sults of its operations. 


V. OTHER MATTERS 


Respondents urge that they have been denied due 
process of law. 


1. First, they contend that they have been deprived of a 
fair and impartial hearing because of this Commis- 
sion’s “contemporaneous interest and participation in 
the Westec reorganization proceedings and related liti- 
gation.” The contention essentially duplicates argu- 
ments made by respondents at the outset of these pro- 
ceedings when they moved for a stay pending termina- 
tion of this Commission’s interest and participation in 
the reorganization and in the trustee’s civil action 
against respondents and others.Y%* That motion was 





51 What we said in a recent decision concerning 
reliance on management representations applies 
equally here: 


“,..the auditors accepted the representations of 
management without obtaining independent audit 
verification of the realities underlying transactions. 
While the Commission does not suggest that 
management representations are not a significant 
source of evidence, it is apparent that if the 
independent professionalism inherent in the auditor’s 
role is to be maintained, evidence beyond these 
assertions must be obtained in significant audit 
areas.” Peat, Marwick, Mitchell & Co., Accounting 
Series Release No. 173 (July 2, 1975), 7 SEC Docket 
301, 302. 


52 That action was styled Carpenter v. Hall, S.D. Tex., 
Civil Action No. 68-H-738. 


1296/SEC DOCKET 


denied.°3 Nothing that has happened since provides 
any basis for concluding that this Commission erred in 
its belief, implicit in that ruling, that these proceedings 
could be fairly tried and decided notwithstanding its 
participation in the Chapter X proceedings. 


Respondents’ arguments, though not wholly clear, 
appear to be based on the premises that this Commis- 
sion was “aligned actively” with the Westec trustee in 
his civil action, which was based on allegations similar 
to those at issue in these proceedings, and that such 
alignment reflects a prejudgement of the matters at 
issue here. The premises and the argument built on 
them are factually and legally unfounded. It is true that 
under the provisions of the Bankruptcy Act,>4 this 
Commission was a = hid in interest” in the reorganiza- 
tion proceedings.° We also participated in the 
trustee’s investigation under Section 167 of the Bank- 
ruptcy Act,°§ which sought to determine the merits of 
possible claims against respondents and others on 
behalf of Westec. The Commission was not, however, 
a party to or in any sense “aligned” with the trustee in 
the civil action that resulted from the investigation.9” 
At no time has this Commission taken a position in the 
reorganization proceedings or in connection therewith, 
that was adverse to respondents with respect to the 
issues raised in this proceeding. 





53 Order of January 14, 1970. 
54 See 11 U.S.C. 608. 


55 its function in those proceedings was that of “an 
impartial advisor, in the role of amicus curiae.” S.E.C. 
v. Templar, 405 F.2d 126, 128 n. 4 (C.A.10, 1969). 


56 41 U.S.C. 567. 


57 That action, insofar as it pertained to respondents, 
was settled in 1973. 


58 Respondents assert that in the Commission’s 
advisory report on the trustee’s reorganization plan, the 
trustee’s suit was characterized as one against 
Westec’s “auditors” and others “involved in various 
aspects of the manipulative activity.” The implication 
of this asserted statement presumably is that the 
Commission had already concluded that respondents 
were involved in the manipulation. But respondents 
have cited the quoted material out of context. The full 
sentence, quoted below, does not carry such an 
implication: 
Continued on following page 





Respondents claim support for their alignment theory 
in (a) the fact that the so-called Ross report, which was 
prepared by a lawyer-accountant retained by the 
trustee, was apparently used or referred to by our staff 
in connection with the institution of these proceed- 
ings;°¥ (b) the opposition of our Office of General 
Counsel to respondents’ motion for production of the 
Ross report because that office had promised the 
trustee to keep it confidential; and (c) the Commis- 
sion’s denial—by order of October 10, 1972—of re- 
spondents’ request for a protective order against dis- 
covery by the trustee of the record in this proceeding. 
But these items lend no support to respondents’ argu- 
ment. While the first two matters reflect some coopera- 
tion between the trustee and our staff, they fail to show 
any prejudgment of the issues by this Commission. 
And the October 10, 1972 order was limited to a deter- 
mination that it would not be appropriate, in light of 
the public investor interests represented by the trustee, 
to prevent discovery of record material in these pro- 
ceedings. 


Respondents’ argument boils down to the proposition 
that if this Commission acts pursuant to tone of its 
statutory responsibilities or under one of its enforce- 
ment powers with respect to a person, it is precluded 
from taking further action affecting that person in order 
to carry out its other responsibilities. That position has 
been repeatedly rejected .60 


In concluding that respondents were not deprived of a 
fair hearing because of the concurrent Chapter X pro- 





Continued from preceding page 


“The trustee also has filed an action on behalf of 
Westec and its shareholders as a class against 94 
defendants, including Westec’s auditors, officers and 
directors, several major brokerage houses and banks, 
and numerous individuals involved in various aspects 
of the manipulative activities.” Westec Corporation, 43 
S.E.C. 1015, 1018 (1969). 


59 The Ross report is the subject of further discussion 
below. According to an affidavit by respondents’ 
counsel, staff counsel stated in their presence that the 
report accompanied the recommendation of the Chief 
Accountant to the General Counsel’s Office that these 
proceedings be instituted. 


60 See, e.g., Clinton Engines Corporation, 41 S.E.C. 
408, 413 (1963); A. J. White & Co., Securities Exchange 
Act Release No. 10645 (February 15, 1976), 3 SEC 
~ Docket 550. Cf. U.S. v. Kordel, 397 U.S. 1 (1970). 


ceedings, we also deem it important to note that the 
hearings were conducted and the initial decisions ren- 
dered by an administrative law judge who occupies an 
independent status under the Administrative Procedure 
Act,51 and who of course had no connection with the 
reorganization proceedings. Moreover, our decision on 
review is based entirely on a careful and impartial 
weighing of the record compiled in these proceedings. 
In that connection, we note that none of the Commis- 
sioners participating in the decision of this case joined 
the Commission until after its role in the reorganization 
proceedings had been completed.62 


2. Respondents further contend that the denial of their 
pre-hearing motion for production of the Ross report 
was erroneous and deprived them of a fair hearing. The 
Ross report is not part of the record in this proceeding. 
But there appears to be no dispute that it was prepared 
by a lawyer-accountant engaged by Westec’s trustee 
and deals with the propriety of respondents’ audits of 
the Westec financial statements. The report served as a 
basis for the allegations in the civil action brought 
against respondents by the trustee, and he turned a 
copy over to our staff. It further appears that our staff 
declined to produce the report because it had been 
obtained on the understanding that it would be kept 
confidential. 


In denying the motion for production of the report, the 
administrative judge pointed to the fact that our rules 
of practice make no provision for pre-hearing dis- 
covery. Recognizing, however, that where a special 
need for a particular document is shown the dictates of 





61 See 5 U.S.C. 5362 and 7521. In an attempt to 
buttress their contention, respondents cast unwar- 
rented aspersions on the administrative law judge by 
asserting that claimed errors in his initial decisions 
“are difficult to explain other than as an attempt to 
have the adjudicatory function here conform to the 


demonstrated interest of the Commission in the 
Westec reorganization and efforts by the Westec 
Trustee to benefit the reorganized company.” This 
assertion is wholly unfounded. 


62 Cases such as Gilligan, Will & Co. v. S.E.C., 267 
F.2d 461, 468-9 (C.A. 2), cert. denied, 361 U.S. 896 
(1959), which respondents cite are inapposite. In that 
case the court criticized the Commission for its 
issuance of a press release, after the institution of 
administrative proceedings against petitioners, which 
stated in effect that petitioners had violated the 
Securities Act. No such appearance of prejudgment is 
present here. 
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due process may require its production, he considered 
whether respondents had made a sufficient showing of 
need and concluded that they had not. Respondents 
did not seek interlocutory review of the administrative 
judge’s ruling and made no subsequent request for 
production of the report.63 


In our judgement, the law judge was correct in denying 
the motion. In any event respondents have not shown 
that they were deprived of a fair hearing or otherwise 
prejudiced by his ruling. Respondents’ argument that 
they needed the report is predicated on the assertion 
that it was of major importance to them both in the 
preparation of their defense on the merits and in rela- 
tion to their claim of improper cooperation between 
this Commission and the trustee. As to the latter point, 
resondents claim that the denial of access to the report 
deprived them of the opportunity to demonstrate “the 
full extent of the cross-fertilization of effort.” However, 
respondents were aware of the pertinent facts. They 
knew that the report had been turned over to our staff 
and that our staff was making some use of it in connec- 
tion with these proceedings. They also knew that the 
allegations in the administrative proceedings largely 
paralleled those in the trustee’s civil action. Knowledge 
of the report’s contents would not have provided them 
with any further useful information. 


Respondents’ argument that they needed the report in 
connection with their defense on the merits has even 
less substance. Respondents did not have to defend 
against the charges in the report, but only against the 
charges made in these proceedings. The fact that our 
Staff made some use of the report did not convert its 
contents into evidence. 


We find respondents’ argument that in effect they have 
been denied the right to confront their accuser difficult 
to understand. Needless to say, we subscribe to the 
view that the rights of confrontation and 
cross-examination are important elements of pro- 
cedural due process. But respondents were accorded 
those rights. The Ross report was not introduced into 
evidence against them. And neither the law judge’s 
findings nor our own are based on that report. Indeed, 
we have never even seen it.64 





63 in their arguments to the administrative judge, 
respondents expressly stated that their request for the 
Ross report was not predicated on the Freedom of 
Information Act. Moreover, we agree with the 
administrative judge that that statute did not entitle 
respondents to the report. 


64 Respondents’ reliance on the case of Grimm v. 
Brown, 291 F. Supp. 1011 (N.D. Cal., 1968), aff’d, 449 
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3. We also reject respondents’ contention that 
various other rulings of the administrative law judge 
and this Commission during the course of the 
proceedings violated their right to due process of law. 


Respondents assert that the law judge erred in 
admitting into evidence excerpts of testimony given by 
Isensee before the U.S. Attorney in 1967, and 
testimony given in the Westéc trustee’s Section 167 
investigation by Maurer, Halvorson and two other E&E 
partners. The argument is predicated on the limited 
rights accorded respondents’ counsel in those 
examinations and the asserted fact that the testimony 
was in response to questions which often assumed 
misleading, erroneous, disputed or argumentative 
facts. Respondents object particularly to reliance on 
the Isensee testimony, pointing to the U.S. Atttorney’s 
testimony in the instant proceedings that Isensee’s 
examination was in the nature of a “third degree 
session” and asserting that the administrative law 
judge relied on such testimony which members of our 
staff who participated in the examination knew to be 
mistaken. 


We reject respondents’ arguments. Contrary to their 
assertion, their counsel was given the opportunity in 
the Section 167 proceedings to examine the witnesses 
for purposes of clarification at the conclusion of their 
interrogation by the trustee’s counsel. Moreover, 
respondents were free in these proceedings to call as . 
witnesses persons whose prior testimony was 
admitted in order to give such persons the opportunity 
to clarify and explain their prior testimony. In fact, 
Isensee, Maurer and Halvorson were so called. 
Respondents have expressed particular indignation 
concerning the use of a portion of Isensee’s prior 
testimony pertaining to the conditional nature of the 
Beco acquisition. However, it is not at all clear that the 
law judge accepted or relied on that testimony. And we 
have not based any of our findings on it. 





F.2d 654 (C.A. 9, 1971) is wholly inapposite. There, a 
finding by the Air Force that a pilot had committed 
security violations was based entirely on a report that 
the Air Force had refused to furnish the pilot at 
hearings before a Board of Inquiry which resulted in his 
discharge. Much closer to the facts at issue here is the 
case of Moore v. Administrator, Veterans Administra- 
tion, 475 F.2d 1283 (C.A.D.C., 1976). There two 
discharged nursing assistants at a V.A. hospital 
claimed that they had been deprived of a fair hearing 
because they were denied access to the report of two 
investigators. The court rejected plaintiffs’ argument, 
pointing out that their discharge was based on the 
evidence adduced at the hearings and not on the report 
in question. 





Respondents also complain of the law judge’s ruling 
permitting the General Counsel’s Office to file an 
amended statement of matters containing additional 
charges after commencement of the hearings, 
assertedly denying them adequate notice. They point 
out that the Commission’s Secretary issued an order 
setting pre-hearing procedures in February 1970, 
reflecting the parties’ agreement which provided for the 
filing of a statement of matters subject to amendment 
“prior to hearing.” Respondents also assert that the 
General Counsel failed to make the “cause” showing 
required under Rule 6(d) of our Rules of Practice for an 
amendment. 


The complaint that respondents lacked adequate 
notice of the charges against them is patently without 
merit. The proposed amendment was in fact filed 
before the evidentiary portion of the hearings began. 
And after our staff had completed its direct case, 
respondents were granted a 24-day continuance to 
prepare their defense. Moreover, as the administrative 
law judge noted in making his ruling, the amendment 
reflected a clarification of the issues which had been 
achieved in lengthy negotiations between the parties 
leading to an extended stipulation of facts. 


Respondents also claim that a “double standard” was 
applied to the issuance of subpoenas. They point to 
the fact that the administrative law judge issued a 
subpoena at the staff’s request requiring respondents 
to produce voluminous records, but denied, as a 
“fishing expedition,” their request for a subpoena 
directed to our then Division of Trading and Markets 
calling for the production of documents in the 
Commission’s possession reflecting E&E’s alleged 
participation in or knowledge of the Westec stock 
manipulation scheme. To argue from the fact that 
opposite rulings were made on two subpoena requests 
that a double or discriminatory standard was applied is 
not sound logic. There is in fact no basis for the 
argument. As noted in the order affirming the law 
judge’s denial of their subpoena request, respondents 
failed to demonstrate that the investigatory documents 
sought were necessary for or relevant to the 
presentation of their defense. 


Respondents complain of rulings of the administrative 
law judge precluding them from presenting certain 
evidence at the supplemental hearings. Thus, they 
assert that they could have shown that attorneys in the 
law firm which represented Westec withheld 
information from them concerning manipulative and 
other illegal practices by Westec’s management. 


We cannot accept respondents’ argument that such 
evidence was necessary to their defense. Obviously, 
had respondents been aware of some of the 
information, which gave a clear indication of fraudulent 
conduct, a different light would have been put on their 


audits. But the failings of others cannot absolve 
respondents of their own failure to meet the 
responsibilities resting on them in light of information 
which they had or could reasonably have obtained. 


We also reject respandents’ argument that the 
administrative law judge erred in refusing to order 
production of documents in the Commission’s 
possession reflecting any staff investigations or 
inquiries concerning the Westec stock manipulation. 
No showing was made that such material is relevant to 
the issues before us. 


4. Among the prior “statements” of witnesses which 
our staff discovered and turned over to respondents 
subsequent to the initial hearings was McGregor’s 1967 
testimony in a Westec-related staff investigation of 
Business Funds, Inc. In the course of the 
interrogation, various documents which McGregor had 
produced were shown to him or referred to, but were 
not marked as exhibits. It appears that parts of the 
testimony are not meaningful without reference to 
those documents. But the whereabouts of many of 
them is a mystery. Out staff was unable to locate either 
the originals or copies. The investigative transcript 
indicates that the documents were returned to 
McGregor, but neither he nor respondents’ counsel ’ 
were able to locate many of them. 


On these facts, respondents construct the wholly 
unwarranted argument that the failure of our staff to 
provide them with copies of the documents for use at 
the supplemental hearings violated their rights under 


the Jencks Act85 and Rule 11.1 of our Rules of 
Practice. Respondents cite no authority for that 
proposition. Both the Act and the Rule refer to 
statements “in the [government’s] possession.” And 
there is no indication that our staff did not act in good 
faith in returning the documents to McGregor and in 
not making or retaining copies. In any event, 
respondents have not been prejudiced by their inability 
to obtain the documents. No showing has been made 
that such documents or the testimony to which they 
relate would have been useful for impeachment 
purposes. Nor has it been shown that the particular 
line of testimony was relevant to the issues in these 
proceedings. At most it supplied further detail 
concerning the manipulation to the existence of 
which the parties have stipulated. 


5. Inconnection with the discovery of prior testimony 
by Belcher and McGregor which resulted in our 





65 48 U.S.C. 3500. 
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reopening the record, respondents were provided by 
staff counsel with three letters which they sought to 
introduce as additional evidence: one, dated 
September 26, 1978c from counsel for the trustee to 
our General Counsel’s Office and two from trustee’s 
counsel to the then U.S. Attorney, dated February 15 
and 26, 1968. 


Respondents claim that the letters add further 
substance to their arguments regarding the asserted 
alignment of our staff with the interests of the trustee, 
the staff’s refusal to produce the Ross report, and the 
denial of respondents’ subpoena request. 


We accept the letters into evidence for whatever 
bearing they may have on the due process and 
procedural issues raised by respondents. However, 
they do not alter our conclusions on those issues. We 
consider that they add little, if anything, to what is 
already a matter of record. 


Vi. CONCLUSIONS 


We have found that, contrary to the representations in 
respondents’ certifications of the Westec financial 
statements for 1964 and 1965, those statements were 
materially false and misleading; that, in material part, 
they were not prepared in accordance with generally 
accepted accounting principles; and that respondents’ 
examination was not made in accordance with 
generally accepted auditing standards. We have also 
found that respondents failed to fulfill their 
responsibility of serving as independent accountants 
by relying on management’s unsupported and 
questionable representations. It follows from these 
findings that respondents engaged in improper 
professional onduct within the meaning of Rule 2(e) of 
our Rules of Practice. 


In including E&E itself within this determination, we 
note that we have consistently held that where, as 
here, a firm of public accountants permits a report or 
certificate to be executed in its name, it will be held 
responsible therefor.°’ Reaffirming that doctrine in a 





66 We deferred a ruling on that request. The 


documents were offered in evidence at the 
supplemental hearings and rejected by the administra- 
tive law judge. 


67 See, e.g., Touche, Niven, Bailey & Smart, 37 S.E.C. 
629, 676 n. 65 (1957). 
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for firm responsibility which is relevant to the 


relatively recent decision, we adverted to another basis ( 
circumstances presented here. We stated: 


“While every firm is responsible for the 
opinions issued by any of its partners, the 
involvement in this case of other partners 
and officers of [the firm], as is customary 
and expected of a national accounting firm, 
emphasizes that the firm as a whole must 
share the responsibility.” 


We now turn to the question of what disciplinary action 
is appropriate. As noted, the administrative law judge 
concluded that Isensee, whom he deemed “fully 
culpable” for the improper accounting determinations 
and audit inadequacies, should be denied the privilege 
of practicing before us for three years. As to Maurer, 
who had a subordinate role and did not participate in 
the pooling or other accounting decisions, he 
concluded that a one-year exciusion was sufficient. 
The law judge further found that E&E should be barred 
from Commission practice with respect to new clients, 
subject to a lifting of that restriction after six months 
upon an appropriate showing. 


The Chief Accountant’s Office urges that these 
sanctions are not adequate. It asserts that Isensee’s | 
misconduct is explicable solely in terms of a conscious 
plan to defraud and contends that the public interest 
requires that he be permanently barred from practice 
before the Commission. It further urges that Maurer be 
barred from such practice with the right to apply for 
reinstatement after one year subject to an adequate 
showing of supervision, and that the new-client 
restriction on E&E be extended to at least three years. 


Respondents have stressed throughout this pro- 
ceeding that they were the victims of management’s 
fraud and deception. That they were deliberately 
deceived and that material information was kept from 
them is clear. But such deception did not relieve them 
of their responsibility to perform audits in conformity 





68 Touche Ross & Co., Accounting Series Release No. 

153 (February 25, 1974), 3 SEC Docket 594, 597. E&E, 

which has consistently maintained that Isensee and 

Maurer acted properly, has not suggested that it is not 

responsible for their conduct. We therefore need not 

reach the question whether there might be 

circumstances in which it would be inappropriate t¢ 

attribute the unprofessional conduct of a partner in a- 
national accounting firm to that firm. 





with generally accepted auditing standards.®9 Their 
failure to fulfill that obligation resulted in their 
certification of financial statements which were 
materially false and misleading.‘Y Those financial 
statements enabled management to give the 
appearance of meeting its projections of soaring 
earnings and growth and thereby facilitated its stock 
manipulation. 


In some circumstances, the fact that auditors are 
deliberately deceived by management may be viewed as 
a mitigating factor.’1 That is not the case here. In 
almost every instance the individual respondents 
ignored evidence that was readily at hand which 
indicated or al least pointed to the true nature of the 
transaction. 


In determining what sanctions are appropriate in the 
public interest, we are cognizant of the fact that both 
audits were substantial undertakings, 2 and that the 
findings of misconduct involve a relatively small 
number of transactions. But those were transactions 
which had a critical impact on earnings. And, as we 
have emphasized, they were almost without exception 
of a last-minute nature and surrounded by a steadily 
increasing accumulation of red flags. Even aside from 
the “audit environment,” the last-minute pooling 
transactions, given their potential for contributing 





69 See Touche Ross & Co., Accounting Series Release 
No. 153 (February 25, 1974), 3 SEC Docket 594. 


70 ibid. See also AICPA, Statement on Auditing 
Procedures No. 33, pp. 10-11 (1963), to the effect that 
an auditor is responsible for failure to detect fraud 
when such failure clearly results from failure to comply 
with generally accepted auditing standards. 


71 See, e.g., Harris, Kerr, Forster & Company, 
Accounting Series Release No. 174 (July 2, 1975), 7 
SEC Docket 293, 295. 


72 For example, in the 1964 audit more than 3,000 
pages of working papers were accumulated and 1,981 
hours were expended by E&E personnel, including 9 
partners and employees from the Houston office. 
Working papers for the 1965 audit totalled over 6,800 
pages and more than 4,900 hours were expended by 
E&E personnel, including 17 partners and employees 
from the Houston office. 


instant and “retroactive” earnings, and the year-end 
property sales called for the exercise of unusual 
diligence and great professional skepticism on the part 
of the auditors. In these attributes the individual 
respondents were sadly lacking. 


Notwithstanding the seriousness of respondents’ 
misconduct, however, we have concluded that the 
sanctions imposed by the administrative law judge are 
unduly severe. Among the factors which lead us to that 
conclusion are the fact that we have set aside certain of 
the law judge’s findings, and that, in the years since 
1965, the respondents have been subjected to an 
extensive series of investigations and proceedings 
which, combined withthe sanctions that we impose 
and the publication of this decision, cannot fail to have 
a powerful deterrent effect. 


With respect to E&E as a firm, the record does not 
reflect an involvement sufficient to warrant a sanction 
greater than censure. 


Under all the circumstances, we shall issue an order 
suspending Isensee from appearance or practice before 
us for one year and Maurer for three months, and 
censuring E&E.73 


An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners EVANS AND KARMEL); Commis- 
sioners LOOMIS and POLLACK not participating. 


George A. Fitzsimmons 
Secretary 








73 As for the sanctions imposed in other cases to 
which respondents point, the remedial action which is 
appropriate in the public interest depends on the facts 
and circumstances of each particular case and cannot 
be precisely determined by comparison with that taken 
in other proceedings. See Butz v. Glover Livestock 
Commission Co., 411 U.S. 182, 187 (1973); Hiller v. 
S.E.C., 429 F. 2d 856, 858-9 (C.A. 2, 1970). 
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ACCOUNTING SERIES 
Release No. 248/May 31, 1978 


Administrative Proceeding File No. 3-2233 
In the Matter of 


ERNST & ERNST 
Cleveland, Ohio 


CLARENCE T. ISENSEE 
JOHN F. MAURER 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that Clarence T. Isensee and John F. Maurer 
be, and they hereby are, denied the privilege of , 
appearing or practicing before the Commission for 
periods of one year and three months, respectively, 
effective as of the opening of business on June 19, 
1978; and it is further 


ORDERED that Ernst & Ernst be, and it hereby is, 
censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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